V. PRESENTING EVIDENCE TO THE GRAND JURY

A. Initid Sesson

At thefird grand jury session, the 9t introducesitsdf to the grand jurors explainsthe nature of theinvestigation

and the gpplicable antitrudt laws, and, if gppropriate, conductsavair direof thegrand jurors: Additiondly, the saff should

discuss housskesping detalls, such as scheduling future grand jury sessons 1/ Copies of the Federd Handbook for Grand

Jurorsaredisributed a thismedting, if they have not been recaived earier. Thefirg sesson dso canbeussdtoteke
tesimony or to have documents returned.

Thisinitid sessonisaiticd becauseit isusudly thefirgt imethe grand jurors meet the Antitrust Divison s&f and
form thar fird impressons of the 3&ff's competence and professondism. Thismeeting aso provides an opportunity for the
gt to begin to deve op argpport with the grand juror/ by letting them know thet the gaff worksfor themand

demondraing concarn for thar needs
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1/ Theseddalswill vary by digrict, requiring careful coordination with the derk, the marshd, the court, and the United States
Attorney.

2/ Ontaning alig of the names, addresses and td gphone numbears of the grand jurarsisuseful, if thet ispermissbleinthe
didrict.
At thebeginning of anew grand jury invedigation, the leed atormey should identify himsdf by dating hisnameand

purposein gopearing beforethegrand jury. For example

My nameis . | aman attorney for the Antitrust Divison of the United States Department of Judice. | am
heretoday to present for your congderation evidence regarding apossblevidation of the United States Code,

committed by :

All ather Divison atorney's gopearing before the grand jury should beintroduced and identified for the record 3/
A brief explangtion of the generd makeup and function of the Antitrugt Divison might dso be gopropriate. A short
explanation that the grand jury's purposeisto investigate dleged antitrugt vidlaionsin aparticular indudry should begiven. A
destription of theantitrust laws, induding ther prohibitions and purposes, and the benefits of competition usudly fallows
Thenthedements of therdevant Saute can beexplaned. For example, when discussng Section 1, the conogpts of

"agreamant’”, "two or more people’, "congpiracy”’, and "interdate commerce’ should be discussad. Itisaso hdpful to give
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examplesof prohibited behavior such aspricefixing, bidHigging or dlocation Schemes. If the grand jury isbaing shared with

a

3/ Although not required by Satute or caselaw, a the beginning of each sesson and each timethe grand jury reconvenes

the foreperson should Sate on the record thet only the authorized jurors Government attorneysand reporters are present,

and that aquorum of grand jurorsispresant.

United Sates Attorney, it is prudent to explain the difference between an antitrust invedtigation and other metters, such asthe

largeamount of documents antitrugt casestypicaly invalve and the nesd to usethe grand jury asaninvedtigdivetodl.
Oncethebesclegd framework is <t forth, the grand jurors can betold generdly aboout the way the invedtigation

will procesd. They should undergtand thet the evidencewill conggt of bath testimony and documents and should be

informed of any actions dreedy taken, such astheissuance of SUibpoenas ducestecum or ad testificandum, and the entry of

impounding, trandfer, or any other orders. A copy of the Subpoenasissued may be provided and thetypes of documents
reguested may be discussad 4/ Thejurors should be advised thet they can review any documentsthey wish and request
thet additiond documentsbedbtained. Thisisaso agood timeto explain that Somewitnesses may recaiveimmunity. Whet
immunity is why it isnecessary, the process usad for abtaning it, and its sgnificance should be covered.,

If it has not dreedy been covered by the didrict court judge or the U.S. Attorney, the burden of proof should be

discussd, aswel astherdedf thegrandjurors: Point out thet thar function is different from thet of atrid jury and thet the
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burden of proof isdifferant. Explanwhat they will be asked to do a the completion of theinvedtigation.

4/ Saf mugt befamiliar with locd practicesregarding the issuance of subpoenas and document returns. For example in
someddridsthegrand jury foreman mugt initid acopy of eech subpoenaiisued, Sgnifying hisgoprovd of itsissuance

Thegrand jury should betold how and why the grand jury isimportant, and why atendance a every sessonis
aiticd. Theattorney should explanthat heisthereto assg theminthar jobs and thet thar hdpisessentid totheprocess A
reminder about the secrecy of the prooceeding isusudly gopropriate

If theinvegtigation isbeing conducted by aprevioudy-empanded grandjury, or if the grand jurorswere nat asked
enough information before the empand ment to ensure that they can fairly and impartialy condder the evidence presanted, a
vair direlike procedure may beused. Practicesvary in different digricts so conaultation with the U.S. Attormey prior tothe
sssonisnecessaty. Oneway of proceeding isfor the attorney to ask questions about whether any grand juror knows any
of theantidpeted subjects, isemployed by asulject company, hasknowledge of any previousinvestigaion or hasany other
interest which would prevent him from rendering afair, impartid and just verdict based Soldly upon the evidence presented.
Insomedidricts this questioning occurs outdde the presance of therest of thejury to minimize any embarrassment tothe
potentid juror. Also, in somedidricts theforgperson or the supervisng judge will do the questioning. Any juror who

indicatesany interes that may interferewith afair, impartia or just verdict should be questioned at length, and if the gt is
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convinced ajuror should be removed, the gppropriate Segps should betaken Y/

5 SeChapter| §CA4.
The gaf should ds0 address adminidraive mattarsat thisinitid sesson. A discusson of how sessonswill be

scheduled and the anticipated length of the sessonsisnecessary. (Kegpinmind thet the grand jury may be needed for other
investigations, o coordination with thelocd U.S. Attormey isessntid.) To the extent thet thejudge, thederk, or the U.S
Attorney have not dreedy established the schedule, the gaff should discuss bregks lunch hours, and any rules about
smoking, edting or drinking in the grand jury room. Thegrand jurors should be conaullted if the S&ff bdievesthat some
changeinthescheduleisnesded. Whether there should be note-taking, and any ssfeguardsto be adopted to protect those
notes should aso be covered.

Thegrand jurorswill want to know when and how they can ask questions Mogt attormeysreguest thet the grand
jurarshold thar questions until &fter the atorney’s examination has been completed. Sometimes, however, espeaidly during

long examinations, questionsare handed &fter particular subjet arees

B. Notetaking by Grand Jurors
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18U.SC. § 1508 forhidsthe recording of the proceedings of agrand jury whileit isddiberating or vating.
However, the datute dso Satesthat "nothing in paragrgph (9) of thissection shdl be condrued to prohibit the taking of notes
by agrand or peit juror inany court of the United Statesin connection with and soldly for the purpose of assdinghiminthe
pearformance of hisdutiesassuch juror.”

In essence, the datute does not expresdy provide that grand jurorshave aright to teke notes during asesson; it
only providesthet the satute shall not be condrued to say that they cannat do so. Note-taking by grand jurars enhancesthe
opportunitiesfor aviolaion of grand jury secrecy@/ and might leed somejurarsto rdy more on the notesthan on their own
recollection of the evidence. On the other hand, note-taking can hdp jurorsfallow the tesimony and formulatetharr
questions particularly in compliceted or lengthy investigaions

Theoourt, intheexerdse of itsgenerd supavisory power over the grand jury, hasthe authority to regulate
nateteking and actud practice variesamong thedidricts. Any etablished note-taking proceduresin aparticular digrict
should befallowed. If thereareno sat procedures or palides and the grand jurorswant to take notes, then thefallowing
procedureisrecommended: note-taking meterias should be provided to the jurors at the beginning of eech sessonand
collected & the end of the session, by either the foreman or the attorney conducting theinvestigation, and deposited under
lock with the court derk. The grand jurors should be indructed thet their notes cannot be removed from the grand jury

room, exoept for dally trangportation to and from thederk'soffice. Upon expiration of theterm of sarvice of thegrand jury,
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al notesshould beturned in to the derk for prompt destruction.

6/ A grandjuror teking notesand ddliberatdy rdeeaing them would violale grand jury secrecy and be subject to punishment
by contempt. However, such albreach of sacrecy should not invaidate any subseguent indiciment. Cf. United Saesv.
Thomeas 593 F.2d 615 (5th Cir.), modified, 604 F.2d 450 (5th Cir. 1979), cart. denied, 449 U.S. 841 (1980); United
Saesv. Hoffa, 349 F.2d 20 (6th Cir. 1965), af'd on other grounds;, 385 U.S. 293 (1966).

It isessentid thet the grand jurors underdand the importance of grand jury secrecy. However, tact should be

used in atempting to limit or restrain note-taking o thet the grand jurorsarenat dienated. In difficult Stuations, the court

should dways be conauited.

C. Saementsby the Prosscutor Beforethe Grand Jury

Theresponghility of the prosecutor is™to advisethe grand jury on thelaw and to present evidencefor its

congderation."7/ Thissection definesthe parameters of parmissble conduct by aprosecutor beforethe grand jury.

1 All dscussonswith grand jurors must be recorded
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Rule6(e)(1) of the Federd Rulesaof Crimind Procedure provides, in pertinent part:

All procesdings, excgpt when the grand jury isddliberating or vating, shall be recorded stenographicaly or by an
dectronic recording device . . . Therecording or reporter’'s notes or any transcript prepared therefrom shdll
remainin the custody or control of the attormey for the government unless atherwise ordered by thecourtina

paticular case

7/ USAM. 9-11.020.
Many United Sates Attorneys offices have authorized the court reporter who reportsgrand jury procesdingsto

act asan agant of the officein mantaining custody and contral of dl grand jury stenogrgphic notes, dectronic taperecordings,
andtransripts The Divison practice, however, isto dbtain the transcripts as Soon asthey arereedy dter asesson. The
court reparter should be requested to tranamiit the Senogrgphic notes and tape recordings to the gppropriate Divison office
upon completion of theinvestigetion.

The court reporter should be advised that Rule 6(€)(1) requiresthat dl proceedings and datements medein the

presence of the grand jury, whether or not awitnessis presant, be recorded once the grand jury room door isdossd and the
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foreperson of the grand jury has cdlled the grand jury into sesson. Prosecutors should not engegein any conversation or
answver any questionsof grand jurorsrdating to theinvestigation until the grand jury sessoniscdled to order and the
conversdions and questions can berecorded. If agrand juror asksaquedtion prior to the commencement of asesson or
after asesson hasbeen conduded, the Dividon atorney should palitdy advisethe grand juror thet itisnot proper for the
atorney to anser the question until the sessonisproperly being recorded. 8 Attorneys should not Satethat they aregoing
"off therecord"’ on non-caserdated maters such aslunch schedules. Doing o only invites abuse mations by defense

counsd. Ingteed, the court reporter should be

8 See§CI15, infra
ingructed at the outst nat to transcribe colloquy with the grand jurors, dthough the colloguy must be recorded.

Any unintentiond fallureto record a"grand jury procesding” would bea Rule 6(€)(1) vidlation but should not

reautin thedismissdl of anindicment. Rule 6(e)(1) specifically providesthet:

An unintentiond fallure of any recording to reproducedl or any portion of aproceeding shdl not efect the vdidity

of the prasscution.

November 1991 (1¢ Ediition) V-9



Sncemog grand jurarsare nat familiar with the Divison or theantitrust laws, it generdly isuseful to desribe
wherethe Divisonfitsin the Jugtice Department's organizationd Sructure and the lawsthe Divisonis primaily responsblefor
enforang. Smilaly, Sncethe Divison'sgrand jury investigationstend to be more complex and last longer then thetypicd
presantaion by thelocd U.S. Attomey's dffice, it may be useful to describeto the grand jury the nature of theinvestigation
and theway inwhich you expect to conduct it. For example, inatypicd investigation of bid-rigging in agpedfic indudry, you
might tdl the grand jury that thefirgt gep in the investigation will beissuance of suibpoenas ducestecum to industry membas;
thet the next sep will be generd tesimony from aknowledgesbleindividud about the bidding process; and, therediter, that
more spedfic tesimony fromindividud industry participentswill be presented. 'Y ou should dso tdll the grand jury how long
you expect theinvestigation to continue.

A brief generd summary of the evidence may be given a the outset of an investigation to introduce acasetothe
grand jury. If you deddeto give such adatement, you should be careful to treet thislike an gpening Satement at trid. Do nat
ovardaetheevidence Y ou should caution thegrand jury that "you expect” they will hear cartain evidence and that what you

sy isnat evidence and should nat be congdered by the grand jury in any Subseguent vating on proposed indicments Y/
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Although the purpose of the grand jury requiresthet it remain free, within condiitutional and datutory limits; to
operateindependently of ether prosscuting atorney or judge 10/ the prosscutor isauthorized to assg thegrand jury in
condudting itsinquiry by advisng thegrand jury onthe goplicdblelav.11/ By advigng thegrand jury onthelaw and the
dementsof the offense dleged in the proposad indiciment, aprosecutor does nat become an improper witnessbeforethe

grand jury.12/

I©

See§C.11, infra
10/ Sironev. United States, 361 U.S 212, 218 (1960).

11/ United Satesv. SAISEnga, Inc., 463 U.S. 418 (1983).

12/ SeeUnited Stesv. Singer, 660 F.2d 1295 (8th Cir. 1981), cart. denied, 454 U.S. 1156 (1982).
Sncemod grand jurorsare not familiar with the Sherman Adt or with conspiracy law, it generdly isuseful to

indruct thejury completdy on thedements of each charged offense. If improper indructionsare given, theindiciment should

not beinvaidated because courts generdly have hdd that if anindiciment isvaid on itsface, thereisno need to examine
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grand jury minutesto determineif the prosecutor improperly indructed the grand jury. 13/ Nonethdess Dividon atormeys

should be careful to give accurate indructions

4. Discussonsdf graegy

Because of thelength of Divison grand jury investigations it oftenisadvisshle to discussthe Government's srategy
in subpoenaing documents and the order and nature of witnessesto becdled. Occasondly, thejury may haveto decide
catan quedions, for example, whether they want to hear livetestimony or to have atranscript of prior tetimony reed to
them. The Divison atorney conducting theinvestigation may discussthe dternativesin anon-argumentative way, but thefind
decison asto how to proosed must be mede by thejurors

Attorneys should nat initiste discussons of internd Divison procedures and should astectfully aspossbletry to

avoid ansvering

13/ SeeUnited Satesv. Linetsky, 533 F.2d 192, 200 (5th Cir. 1976); United Siatesv. Busic, 472 F. Supp. 880
(ED.N.Y.), rev'd on other grounds 549 F.2d 252 (2d Cir. 1977).
questionsabout such procedures. [f questions concarning internd Divison procedures should aise, thejurors should be

cautioned that nather theinternd procedures nor any resulting dday in the grand jury procesdings should influencetheir vote
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on any potentid indictment.

5. Review of pansfor asesson

It issometimesimportant, & the Sart of asesson or aseriesof sessons, to review the evidenceto ensurethet Al
jurarsarefully informed. Thisispaticulaly trueif along time has dgosad between sessons anumber of jurorswere dosent
at themost recent sessons, or important evidence was adduced at thelast sesson. Fallowing thisrecap, it generdly iswiseto
advisethegrand jury of theday'switnessesand why they arebeing cdled. A brief background sketch of esch witnessmay
beussful. Whileitisnormaly improper for an atorney to introduce facts not dreedy in therecord, providing the grand jury
with abrief background description of awitness should nat be ojectionable 14/

At thedose of each sesson, the s&f should advise the jurorswhen to retum for the next session, if thisisknown,

and may wish to briefly advisethe jurorsasto what will oocur & the next sesson.

14/ See United Siatesv. Civella, 666 F.2d 1122, 1127 (8th Cir. 1981).
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6. Respondingtograndjurors quedti

Time should be szt asde, ather a the beginning or the end of each day, to permit the grand jurorsto ask questions
of thegtaff and meke ohsarvations: Staff may dsofind it useful to respond to questions &t the condusion of eech witness
tesimony. Such questionsmay concern dther legd or factud matters and the s should befully prepared to answer them.

Responding to grand jurors questionsisdearly apermissible practice by the prosscutor. 1Y The prosecutor may
explanthelav and necessary burden of proof and weight of evidenceissues 16/ He may repond to questionsby sating
factsthet aredready part of therecord 17/ If factsrespongveto thejuror's quesion are not yet ameatter of record but are
likely to beintroduced a alater time, thejuror should be so informed and the question defarred. Theattormey shouldavoida
reponsethat is in efet, new tetimony. 18/ If the quedion calsfor an opinion, the atorney may palitdy dedineto respond

to the quedtion or respond, meking

15/ United Statesv. Ogden, 703 F.2d 629, 636-37 (1t Cir. 1983); United Satesv. Ciambrone, 601 F.2d 616 (2d Cir.
1979); United Satesv. Sears, Roebuck & Co., 719 F.2d 1386 (9th Cir. 1983); United Satesv. Troutmean, 814 F.2d
1428 (10th Cir. 1987).

16/ United Sitesv. Linton, 502 F. Supp. 861 (D. Nev. 1980).

17/ United Satesv. Ogden, 703 F.2d & 636-37.
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18/ United Siatesv. Bettencourt, 614 F.2d 214 (9th Cir. 1980).
it dear that the ansier isonly his persond apinion basad on evidencein therecord and in no way binding onthegrand

juy.1y

Occagondly, grand jurorswill ask questions cdlling for irdevant and possbly prgudiad information. Whilejurors
normdly should be dlowed the widest latitude in recaving evidence, the prosscutor must dso recognize hisresponghility to
prevent theintroduction of irrdevant and prgudicd information. 1N responding to Such questions, Divison atomeysshould
dther resoond to theinquiry and explain the limited value of the response or should tactfully dedineto regpond, explaining thet

thematerid isnot rdevant anditsintroduction could result inadam of grand jury abuse

7. Advisnggrandjury on hearssy

Hearsay evidenceisadmissblein grand jury procesdings20/ However, the Second Cirauit in United Satesv.
Edepa 471 F.2d 1132, 1137 (2d Cir. 1972), esdblished arule that hearsay isadmissble only if "the prosecutor does not
decave grand jurorsasto ‘the shoddy merchandise they are getting so they can seek something better if they widh. . . or that
the case does nat invalve 'ahigh prabahility that with eyewitness, rather then hearsay tesimony, the grand jury would not

haveindiced™ TheEdepa
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19/ United Satesv. Ciambrone, 601 F.2d 616 (2d Cir. 1979).

20 S=8D.2,infra
rueishighly quesioneblein light of United Saesv. Cdandrag 414 U.S. 338 (1974), Coddlov. United Sates 350U.S.

359 (1956), and Bank of Nova Scatiav. United Sates 487 U.S. 250 (1988), and hasbeen met by agenerd lack of
enthusaam by ather drcuits Nonethdess asapracticd mdter, Divison atorneys can avoid goplication of the Esteparueby
informing the grand jury of the hearsay nature of thetestimony it ishearing and by offering to presant eyewitnesstetimony if
necessary.21/ Further, when transripts from aprior grand jury are presented to anew grand jury, the grand jurors should
be advised of the hearsay neture of the transcri pts and should be given the opportunity to recal any witnesses

The Depatment dssgresswith therulein Edepa. Nonethdess, Department policy providesthat "hearsay
evidence should be presented on its merits o thet jurors are not mided into believing thet thewitnessisgiving hisher own

persond account."22/

8. Advisnggrand jury on 5th Amendment

Frequently, the subject of an invedigation isgiven the oppoartunity to testify beforethe grand jury but doesnot do
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90 because of his5th Amendment privilege againg sdf-incrimination. If agrand juror askswhy asubject has nat gppeared to

testify, heshould be-advised thet the subject

21/ See United Siatesv. Bai, 750 F-2d 1169 (2d Cir. 1984), cart. denied, 472 U.S. 1019 (1985).

22/ USAM. 911232
has chasan nat to gppear and that the grand jury should make no inferences with regard to guilt from thisact. 23/

9. Used ammaies

Summarizing evidencefor the grand jury isacommon and ussful practice. It isoften important to review and
aummaizetheevidence d thedat of asariesof grand jury sessons Thisis particularly important if along period hesdgpsed
between sessons or if Sgnificant evidencewas adduced & aprior sesson a which ajuror was absant. Usng awitness,
paticulaly an expat witness, to present summaies of documentary evidence or evidencefrom aprior grand jury may dso
beedremdy ussful in complex invetigdions. Findlly, the evidencein generd and the evidenceimplicating eech proposed
defendant should normdlly be summarized at thefind grand jury sesson before the grand jury isrequested to vate on the

proposed indictment.
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Thepradtice of summarizing evidence produced beforeagrand jury hasalong higory of judiad goprovd. In
United Siatesv. Rintden, 235 F. 787 (SD.N.Y. 1916), Judge Augustus Hand cond uded thet an attormey beforeagrand
jury "may quesionwitnesses advise asto thelaw and explain the rdation of thetestimony to thelaw of thecase. Indaing

this hemay review theevidence"  Judge Hand further noted that no ressonable olgjection

23/ SeeBank of Nova Soatiav. United States 487 U.S. 250 (1938).
could be urged againg dlowing the man who prepeared the case to refresh the recallection of the grand jurorsby summaizing

the evidence taken perhgps over wesks or months, ancein acomplicated case, such apracticewould prevent confusonon
the part of thejurors 24/

Attorneys should be careful when summarizing evidenceto refrain from unduly influending or coerding the grand
jurors: Caution must be exerdsad to avoid becoming overzed ousin presenting the caseto the grand jury. Remarks meade
by aprosscutor may judtify dismissal wheresuch remarks o biased the grand jurorsthat their votes weere based upon ther
hias"2y Toavoid any problems, atorneys should inform the grand jurarsthet tharr remarks are not evidence.

Defendants frequently object to the use of summariesin presanting testimony from prior grand juries26/ or in

presanting compilations of
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24] 235F. a 791-92; sseds0 Coddlov. United Sates 350 U.S. 359 (1956); United Statesv. Ogden, 703 F.2d 629,
636-37 (1=t Cir. 1983); United Satesv. Birdman, 602 F.2d 547 (3d Cir. 1979), cart. denied, 444 U.S. 1032 (1980);
United Setesv. United Sates Digt. Court, 238 F.2d 713 (4th Cir.), cart. denied, 352 U.S 981 (1957); United Satesv.
Heffington, 682 F.2d 1075 (5th Cir. 1982), cart. denied, 459 U.S. 1108 (1983).

25 United Satesv. Heffington, 682 F.2d at 1080; sseds0 United Satesv. Al Mudaris, 695 F.2d 1182 (9th Cir.), cart.
denied, 461 U.S. 932 (1983); United Satesv. Pabian, 704 F.2d 1533 (11th Cir. 1983).

26/ See Coddlo v. United States 350 U.S. 359 (1956); United Satesv. Schlesnger, 598 F.2d 722 (2d Cir.), cert.
denied, 440 U.S 880 (1979); United Satesv. Litton Sys,, Inc.,, 573 F.2d 195 (4th Cir.), cart. denied, 439 U.S. 828
(1978); United Sttesv. Brown, 574 F.2d 1274 (5th Cir.), cart. denied, 439 U.S. 1046 (1978); United Satesv. Barone,
584 F.2d 118 (6th Cir. 1978), cart. denied, 439 U.S. 1115 (1979); United Satesv. Long, 706 F.2d 1044 (%th Cir. 1983).
documentary evidence 27/ However, dismissd on such groundsisextramdy rare Summariesare generdly conddered a

form of hearsay testimony and indiciments basad on such summaieswill not be dismissed absent ashowing that the use of
the summary amounted to aflagrant abuse of thegrand jury process. Asdated in United Saesv. Al Mudarris, 695 F.2d

1182, 1187 (9th Cir.), cat. denied, 461 U.S. 932 (1983), acase uphalding the use of asummary witness

Thesummary witness procedureis an economica and expedient means of presenting evidenceto agrandjury.
But the evidenceis necessily derivaive and abbreviated. The prosscutor must not abusethe device by
pressuring grand jurorsinto apredpitous dedson or atherwise discouraging them from eva uating the predicate

evidence

November 1991 (1¢ Ediition) IV-19



Attorneys should generdly check withthe U.S. Attormey's dfficein thedisrict inwhich the grand jury isstting to
determine whether thereare any spedd requirementsfor the use of summariesinthat jurisdiction. For example, some courts

have hdd thet the use of ummariesis pamissble provided that theindividud presenting the summary issvormn.28/ Another

27/ SeeUnited Statesv. Dunham Conarete Prods Inc., 475 F.2d 1241, 1247-49 (5th Cir.), cart. denied, 414 U.S. 832
(1973); United Satesv. Universd Mfg. Co., 525 F.2d 808 (8th Cir. 1975).

28/ SeeUnited Satesv. Hodge, 496 F.2d 87 (5th Cir. 1974). But see United Statesv. Schlesinger, 598 F.2d suprg;
United Statesv. Birdman, 602 F.2d supra

court hes dated thet the use of asummary isimproper if it is"mideading or incomplete"29/ Inany evertt, the use of

summariesof evidence should nat invaidate an indiciment unlessthereisashowing of actud prgjudice to the defendants 30/

10. Prestdion of indicment

When presenting aproposad indictment to agrand jury for itsvote, care should be tekento insure thet the grand
jurorsare awvarethat the dedgon asto returning anindiccment isthelr own and thet they are not obliged to fallow any opinions
or recommendationsthat may have been expressed by the Governmeant'satorneys. To avoid any later charge of improper

influence atorneysshould be careful to avoid Sating any opinionsasto guilt. If anopinion isunavoideble it should bedearly
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expressad only asthe attorney’s opinion based upon the evidence before the grand jury. 31/ Thejurarsaso should be
reminded thet their duty isto determine only whether the evidence is aufficient to convince them thet "prabable cause’ exids of

the quilt of any proposed defendant. 1tisnaot thar job to determine guilt beyond areasonable doulbt.

29 United Stesv. Long, 706 F.2d a 1050.
30/ SeeBank of NovaSoatiav. United Sates 487 U.S. 250 (1938).
31/ SeeUnited Satesv. McKenzie, 678 F.2d 629, 632-33 (5th Cir.), cart. denied, 459 U.S. 1038 (1982); United Sates
v. Cederquid, 641 F.2d 1347 (%th Cir. 1981).
According to an April 17, 1969 memorandum of the Director of Operations, DiviSon attorneysaredirected to

usethefallowing procedureswhen presanting an indictiment to the grand jury:

1. Beorethegrandjury beginsitsfind ddiberaions theatorney for the Government should ather reed

vabaim, or summarizein some detall, the various charges contained in the indictiment under each count, induding

the defendants proposed for indictment, and theinterdate commerce dlegations

2. Atthecondusion of the presantation, the atorney for the Government should leavethe origind or acopy of
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the proposed indictment with the grand jury so thet it isavalladleto dl thejurors during the course of thar

ddiberations

3. Theindicment should be 9gned by theforeman of the grand jury in the presence of the grand jurorsand the

atorney for the Government, before presentment to the court.

Thereissome dissgreament asto whether the grand jury should be presanted with asgned or unsgned
indiccment. The prefarred practicein the Divison isto provide thejurorswith acopy of the proposed indiciment with the
sgnaure pageomitted. Theorigind of theindictiment containing the Sgnatures of everyone except theforemanisnot
displayed to thejurors until after avote has been taken, on thetheory thet it will prevent any later contention that thejurars
wereinfluenced by the prosecutors Sgnatures. After the foreman advisesthat avote has been teken, heisgiventhe origind
indcment whichheggns Some Divison atormeysleavethe arigind Sgned indiciment with thejurors during tharr
ddiberaions Thisisnat ordinarily agood practice and isfrowned upon inanumber of juisdictions 32/ Nongthdess no
court has dismissed an indiciment because of pre-ggnature by the prosecutor without ashowing thet the prosecutor ectudly
exerted undue influenceonthe grand jury. 33/

When leaving the grand jurorsto dlow them to ddiberate, the 2aff normdly should arangeto havedl grand jury
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transcripts and documentary evidencein the grand jury room. Thegrand jurors should be advised thet they arefreeto

review thismaterid during thair ddiberations

11. Disdodngfadsnatin evidence

A prasscutor should nat disdosefacts nat in evidencetto the grand jury. By disdlogng factsnot in evidence, the

prosecutar, in efect, becomes an unsvorn witness 34/

32/ SeeUnited Siatesv. Civella, 666 F-2d 1122, 1129-30 (8th Cir. 1981).

33 SeeUnited Satesv. McKeazie, 678 F.2d at 632-33; United Satesv. Frantze, 655 F.2d 128, 130-31 (8th Cir.

1981); United Statesv. Cederquidt, 641 F.2d a 1353; United Statesv. Levine, 457 F.2d 1186 (10th Cir. 1972); United
Satesv. Brown, 684 F.2d 841 (11th Cir. 1982); United Satesv. Climatemp, 482 F. Supp. 376 (N.D. 111. 1979), dfd sub
nom. United Satesv. Rdidble Sheet Metd Works Inc., 705 F.2d 461 (7th Cir.), cart. denied, 462 U.S. 1134 (1983).

34/ SeeUnited Satesv. Hogan, 712 F.2d 757 (2d Cir. 1983).
Aswith other forms of ingppropriate prosscutoria conduct, disdosure of factsnat in evidenceto the grand jury

should not result inthedigmissd of anindicment unlessthefacts so biasad the grand jury thet they were deprived of

autonomous and unbiasad judgment. 35 Courtsgenerdly will not ariticzethe disdosure of facts not in evidencewherethe
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factsrdaetoinsubgantid or uncontesed meters or where they concern amatter of formdlity rather then ametter
ubdantidly meterid totheindicment 36/ Themore subdtantid thefact, themorelikdy acourt will find fault and consder
someform of sanction. Nonethdess atorneys should caution the grand jury that whet they say isnat evidence and should

nat be congdered in any subseguent voting on aproposed indictmentt.

12, Presenting evidencefromaprior grand

jury - limitationsand requiremants

Attorneysmay presant evidence from aprior grand jury to asubsaquent grand jury inthesamedigtrict or a

dfferent dsrict.37/ The

3 SeeUnited Saesv. Cathey, 591 F.2d 268 (5th Cir. 1979); United Satesv. Al Mudarris, 695 F.2d 1182, 1185 (Sth
Cir.), cat. denied, 461 U.S. 932 (1983); United Satesv. Pabian, 704 F.2d 1533 (11th Cir. 1983).

36/ SeeUnited Satesv. Civdla, 666 F.2d 1122 (8th Cir. 1981), United Statesv. Troutman, 814 F.2d 1428 (10th Cir.
1987).

37/ SeeChapter Il 8 G,, Rule6(e)(3)(iii); United Satesv. Content, 735 F.2d 628 (1 Cir. 1984); Inre Grand Jury
Procesdings (Sutton), 658 F.2d 782 (10th Cir. 1981); United Satesv. Kabbaby, 672 F.2d 857 (11th Cir. 1982).
procedures, limitationsand reguirementsfor presanting evidencefrom aprior grand jury vary fromjurisdiction to jurisdiction.

November 1991 (1¢ Ediition) IV-24



Thus theU.S Attorney's Office and thelocal caselaw should be conaulted before presenting such evidence: Thediscusson
thet fallowsisintended to highlight the mgor variables affecting the presentation of evidencefrom prior grand juries

Theprefared practicein the Divisonisto present the new grand jury with dl transcripts of tesimony and
documentary evidencefrom the prior grand jury. Mot juristictions prefer acomplete record to be presented to the
ubseguent grand jury but would not dismissan indiciment for falling to do 038/ A few juridictions permit the presentation
of only asdected amount of prior grand jury evidence 39 Suchjurisdicionsusudly permit thispratice only if the sitting
grand jury will not be significantly mided 40/

A frequently usad practice of Divison attorneysisto reed sdlected grand jury transcripts or portionsthereof toa

new grand jury. Thisgenardly iscongdered to bepamissble Asdaedin United Saesv. Chanen, 549 F.2d 1306, 1311

(%th Cir.), cat. denied, 434 U.S 825 (1977): "'Reading transripts of swvorn tesimony, rather then presanting live

38/ SeeUrited Stetesv. Phillips, 664 F.2d 971 (5th Gir. Unit B Dec. 1981), cert. denied, 457 U.S. 1136 (1982); Urited
Satesv. Al Mudaris, 695 F2d 1182, 1185-86 (9th Gir.), cart. denied, 461 U.S. 932 (1983).

39/ SeeUnited Siatesv. West, 549 F2d 545 (8th Gir. 1977).

40/ See United Satesv. Jaoobson, 691 F.2d 110 (2d Cir. 1982).
witnesses Smply doesnot conditute . . . fundamentd unfairmessor athregt to the integrity of thejudidd process”

Nonethdess, atorneys should beaware of any locd redrictionsthet goply to thereading of prior grand jury transripts. For
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example inthosejursdictionsthat follow Edepa4l/ the atorney should explain the heersay nature of theprior transcript and
should advisethat livewitnesseswill becalled if desred 42/ Mog jurisdictions parmit the ettormey for the Government to
reed the transcripts 43/ while athers prefer thet the transcripts be reed to the grand jury by someone ather then one of the
presenting atorneys44/ One Circuit urgesthat any reeding of transoripts by a Government agent besupervised by a
presanting attormey. 45 A practice thet isfallowed by other components of the Department isto have the foreman or one of

the other grand jurors reed the transcript 46/

41/ Se88C.7., supraand D.2, infra

42/ SeeUnited Satesv. Schlesinger, 598 F.2d 722, 726 (2d Cir.), cart. denied, 440 U.S. 880 (1979); United Satesv.
Homenhoft, 714 F.2d 708 (7th Cir. 1983), cart. denied, 465 U.S. 1068 (1984).

43 SeeUnited Satesv. Blitz, 533 F.2d 1329 (2d Cir.), cart. denied, 429 U.S, 819 (1976); United Statesv. Wander, 601
F.2d 1251 (3d Cir. 1979); United Satesv. Anzdmo, 319 F. Supp. 1106 (E.D. La 1970).

44/ SeeUnited Satesv. Chanen, 549 F.2d 1306 (9th Cir.), cart. denied, 434 U.S 825 (1977).

45/ United Siatesv. Kilpatrick, 821 F.2d 1456, 1467-68 (10th Cir. 1987), &f'd subnom. Bark of Nova Sootiav. United
States, 487 U.S. 250 (1989).

46/ SeeFederd Grand dury Practioe, Narcotics and Dangerous Drug Saction monograph Chepter | 8F.2, p. 17.
Anacther frequently used method of presanting evidencefrom prior grand juriesisthe use of ummaries
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Summarizing prior grand jury tesimony47/ or documentary evidenoedd is parfedtly acogptable Some courtshave
uggested thet the use of Summarieswould beimproper if they were mideeding or incomplete4d/ or unduly prgudiad. 50/
Thepractice usudly fallowed by the Divison and prefared by some courtsisto have avalldblefor examination by the grand
jury thetransoripts of thosewitnesseswhose tesimony issummarized 51/

Ingenerd, atorneysare given fairly widelatitude in presenting evidence from one grand jury to another, solong as
theattorney’s conduct isnat So outrageous or prgudiad thet hiswill is subdtituted for thewill of the grand jury. While
dismisd of anindicdment israre, it does hgopen and atorneys should befully avare of the requirementsinther

jurisdicion.52/

47/ SeeUnited Satesv. Kington, 801 F.2d 733 (5th Cir. 1986), cart. denied, 481 U.S 1014 (1987).

48 SeeUnited Satesv. Schlesinger, 598 F.2d suprg United Sitesv. Litton Sys, Inc., 573 F.2d 195 (4th Cir.), cart.
denied, 439 U.S (1978); United Siatesv. Brown, 574 F.2d 1274 (5th Cir.), cart. denied, 439 U.S. 1046 (1978);
United Statesv. Al Mudaris, 695 F.2d a 1185-86; United Satesv. Kilpatrick, 821 F.2d & 1470.

49/ See United Statesv. L ong, 706 F-2d 1044 (9th Gir. 1983); Urited Statesv. Kouba, 632 F. Spp. 937 (D.N.D.
1986).

50 SeeUnited Statesv. Dunham Conarete Prods, Inc., 475 F.2d 1241, 1247-49 (5th Cir.), cart. denied, 414 U.S. 832
(1973); United Satesv. Donohue, 574 F. Supp. 1263 (D. Md. 1983).
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51/ SeeUnited Satesv. Schiesnger, 598 F.2d a 725; United Saesv. Al Mudaris, 695 F.2d a 1186.

52/ See United Satesv. Samango, 607 F.2d 877 (9th Cir. 1979).
13.  Expresing persond opinions

A prosecutor may explain thelaw and express an opinion on thelegd sgnificance of the evidence, but otherwise
should avoid meking any satementsor agumentsthat would improperly influencethe grand jurors. A prosecutor's
persond opinion may be conddered aform of unsvorn, unchecked tesimony .53/ If aprosscutor expressesapersond
opinion, he should ingruct the grand jury thet they arein no way bound by this opinion and mugt exerdsethar own
independent judgment. In addition, any opinion expressed by aprosecutor should be basad on evidence dreedy inthe

record. Asgated in United Satesv. McKanzie, 678 F.2d 629, 632 (5th Cir.), cart. denied, 459 U.S. 1038 (1982):

"Itisnot improper . . . for an atorney merdy to datean gpinion asto guilt or asto any fact a issue, aslong asitis

dear tothejury that the opinion isbased only on the evidence that isbefore thejury and thejury itsdf can

evduae"

Orepratticethat courts particulaly didikeisthat of vouching for or commenting on the crediibility of awitness 54/
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On the ather hand, commenting on the ultimate guilt or innocence of aproposad defendant isnot

53 SeeUrited Sttesv. Wells, 163 F. 313 (D. Idzho 1908).

54/ SeeUnited Satesv. Al Mudarris, 695 F.2d 1182, 1187-83 (Sth Cir.), cart. denied, 461 U.S. 932 (1983).
generdly conddered to beimproper. 55 While many courts have cautioned prosscutors about expressng persond

opinions, few indiciments have been digmissad onthisbess Aswith ather aress of grand jury abuse, an indiciment will be
dismissd only if theexpresson of the prosecutor’s persond opinions ™o biased the grand jury thet their votesweere based

upon thar bias"56/

14. Tedimony by aprosscutor

A Divison atorney may not be bath an attorney beforethe grand jury and awitness. If an attorney gopearing
beforethe grand jury mugt tedify before the grand jury, he should immediately ceese parforming his prosscutarid function. In
United Satesv. Treedway, 445 F. Supp. 959 (N.D. Tex. 1978), an atorney for the Divison tetified beforethe grand jury
asawitnessand then remaned in the grand jury room astheleed atorney presenting evidenceto thegrand jury. Thejudge

held that where a Government atorney provided independent substantive testimony beforethe grand jury yet remaned as
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presanting atorney, the resulting indiciment must bedismissed. Thejudges decison was based in large part uponthe
questionable nation thet after the atorney testified and then remained in the grand jury room, he became an unauthorized

person beforethegrand jury.

55/ SeeUrited Satesv. McKerdie, 678 F2d 629 (5th Cir.), cart. denied, 459 U.S. 1038 (1982); United Siatesv. Sears,
Roebuck & Co, 719 F.2d 1386 (9th Cir. 1983).

56/ United Stesv. Cathey, 591 F.2d 268, 273-74 (5th Cir. 1979); seeds0 United Satesv. Al Mudarris, 695 F.2d a
1185.

At lesgt onedrauit hesdedined to automaticaly diamissanindiciment wherethe attorney'stesimony was
procedurd innature. 1n United Satesv. Birdmen, 602 F.2d 547 (3d Cir. 1979), cart. denied, 444 U.S. 1032 (1980), an
SEC atorney, who was designated asagpedid atorney for purposes of gopearing beforethe grand jury, mede sworm
datements before the grand jury, summarizing parts of the investigation and outlining the proposed indiciment. Helater took
the witness sand and was questioned by ancther atormey. The court condemned thispracticein prindiple but refused to
dismisstheindicdment in the absence of any evidence of actud prejudiceto the defendants57/ Inlight of recent Supreme
Court dedidons it isunlikdly thet the conduct admonished in Treedway would resuit in thedismissl of anindicment 58/

Although aDivigon attorney should not act asa prosecutor and awitness, an dtorney may provideavariety of
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information to the grand jury without thereby becoming awitness.: For example, an atormey may provide bescidentifying

information to thegrand jurors so that they are dear asto theidentity of the subject of an invedigation, 59 summearize prior

57/ Seedso United Satesv. Hogean, 712 F-2d 757 (2d Cir. 1983); and ABA Codeof Professiond Responsibility (1975)
Distiplinery Rule 5-101(b) and Ethicel Consideration 5-9,

58/ See8l., infra

59/ SeeUnited Saesv. Civdla, 666 F.2d 1122 (8th Cir. 1981).
testimony, 60/ explain dements of thelaw and gpplicablelegd thearies 61/ and repond to grand jurors quesions62/ The

key dement that ssamsto determine whether aprosecutor's datements are tesimony iswhether the prosecutor has placed

hisaredhility ontheline. If hehas done so, then he may have become an improper witness 63/

15. Discussonswith grand jurorsoutSde of sesson

Divigon atorneys should be cordid with grand jurors bath ingde and outsde the grand jury room. However,

they should be careful not to discuss any of the miaters under congderation by the grand jury except inthe grand jury room.
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Fallure to do so could be congdered improper conduct by the attorney and ispatentidly avidlation of Rule 6(€)'sgenerd rule
of secrecy and Rule 6(€)(1)'srequirement thet dl proceedings, exoept ddiberations shdll berecorded. If agrandjuror asksa
guestion outsde of the sesson, the attormey should politdy dedlineto answer the question and suggest thet the question be

repested when thegrand jury isagainin sesson.

60/ SeeUnited Stetesv. Blitz, 533 F.2d 1329 (2d Cir.), cart. denied, 429 U.S, 819 (1976); United Statesv. Heffington,
682 F.2d 1075 (5th Cir. 1982), cart. denied, 459 U.S, 1108 (1983).

61/ SeeUrited Siatesv. Singer, 660 F.2d 1295 (8th Cir. 1981), cart. denied, 454 U.S. 1156 (1982).

62/ See United Stesv. Troutman, 814 F.2d 1428 (10th Cir. 1987). But see United Siatesv. Matin, 561 F.2d 135 (8th
Cir. 1977).

63/ SeeUnited Satesv. Blitz, 533 F.2d a 1344.
If an attorney inadvertently makes off-the-record commentsto agrand juror concerning the matter under

invedigation, it isunlikdy to resultin dismissal of anindiciment, absent other prosecutoria misconduct, unlessthe comments
wereprgudidd and maerid to the grand jury'sdedigon to return anindiciment. A wisepraticeisto haveany

off-the-record conversations repested for the record 64/
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D. PamissheEvidence

1. Admissbeevidence

Grand juriesmey initiate and conduct investigations based on tips, rumors, hearsay, Speculaion, evidence offered
by the prosecutor, and the grand juror's own persond knowledge 65 The nature of the grand jury'sfunction, unlikethet of
an adversary prooeeding, "contemplatesthet it will heer from many sources uninhibited by the srict rules of evidence
goplicdbleinatrid and untested by the treditiond adversary toolssuch asarossexamination” .66/ To dlow atackson

evidencewould rdax grand

64/ See United Statesv. Venegas, 800 F.2d 868 (9th Cir. 1986), cart. denied, 479 U.S. 1100 (1987).

65/ SeeUnited Satesv. Dioniso, 410U.S. 1, 15 (1972); Inre Grand Jury Procesdings Harrisourg Grand Jury, 658 F.2d
211, 214 (3d Cir. 1981); United Sttesv. McKerzie, 678 F.2d 629, 632 (5th Cir.), cart. denied, 459 U.S. 1038 (1982);
In re Spedd February 1975 Grand Jury, 565 F.2d 407, 411 (7th Cir. 1977).

66/ Coppedoev. United Sates, 311 F.2d 128, 132 (D.C. Cir. 1962), cart. denied, 373 U.S. 946 (1963); ssed 0 United
Saesv. McKenzie, 678 F.2d a 632.
jury sscrecy and complicate pretrid procedures. Thedear import of the Supreme Court cases deding with thisissueisthat

grand jury procesdings should not be burdened with the ddlay and disruption that would result from recognizing aright to
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review the evidence congdered by thegrand jury.67/ In addition, such atacks may impede thework of the grand jury by
limiting acoessto rdevant evidence and may meke witnessss more rductant to testify. Findly, thegrand jury is permitted such
broad discovery becauseit does nat adjudicate guilt or innocence but is purdy an invedtigative body.68/ Conssquently, the
grand jury possesses broad invedigative power and may draw itsinformation from awide variety of sourcesto carry out its
function.6Y/

Themod frequently ated rule governing the range of evidence that may be conddered by thegrandjury is

contained in United Satesv. Cdandrg 414 U.S. 338, 343 (1974), in which the Supreme Court hdd that:

Thegrand jury may compe the production of evidence or thetestimony of witnesses asit condders gopropriate,

anditsoparation generdly

67/ SeeUnited Satesv. Cdandrg 414 U.S. 338 (1974); Coddlov. United Sates, 350 U.S. 359 (1956).
68/ SeeUnited Satesv. Cdandrg 414 U.S. 338, 349 (1974).

69 SeeLawnv. United States 355 U.S 339 (1958); United Satesv. Ciambrone, 601 F.2d 616, 622 (2d Cir. 1979); In
re Grand Jury Procesdings, Harrishurg Grand Jury, 658 F.2d 211, 214 (3d Cir. 1981); United Siatesv. Wilson, 732 F.2d
404, 409 (5th Cir.), cart. denied, 469 U.S. 1099 (1984).

isunrestrained by thetechnicd procedurd and evidentiary rules governing the conduct of aimind trids 70/
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In further daborating on the scope of parmissble evidence, the Court Sated:

Thegrand jury'ssources of informetion arewiddy drawvn, and the vdidity of anindiciment isnat affected by the
charatter of theevidence congdered. Thus, anindiciment vaid onitsfaceisnot subject to chdlengeonthe
ground thet the grand jury acted on the bagis of inedequiete or incompetent evidence. . . or even onthebessof

information abtained in vidlaion of adefendant's 5th Amendment privilege againg df-incimination. . .71/

Courts have pamitted indicimentsto Sand that were based largdly, if not entirdy, upon hearsay, 72/ illecelly

obtained or incompetent

70/ Seedsn United Saesv. Ciambrone, 601 F.2d a 622; United Satesv. Wilson 732 F.2d a 409; United Satesv.
Lame, 716 F.2d 515, 518 (8th Cir. 1983); United Satesv. Read, 726 F.2d 570, 579 (Sth Cir.), cert. denied, 469 U.S,
871(1934).

71/ 24 U.S a 344-45; sseds0 Coddlo v. United Sates, 350 U.S. 359, 362 (1956); United Statesv. Hiedand, 444
F.2d 710, 713 (1 Cir. 1971); United Satesv. Wilson, 732 F.2d & 409; In re Grand Jury Invedigation, 696 F.2d 449,
450 (6th Cir. 1982); United Statesv. Mdsom, 779 F.2d 1228, 1241 (7th Cir. 1985); United Saesv. Levine, 700 F.2d
1176, 1179 (8th Cir. 1983); United Satesv. Tham, 665 F.2d 855, 863 (9th Cir. 1981), cert. denied, 456 U.S. 944
(1982); United Satesv. Beary, 678 F.2d 856, 859 (10th Cir. 1982), cart. denied, 471 U.S. 1066 (1985); United Statesv.
DiBemardo, 775 F.2d 1470, 1478 (11th Cir. 1985), cart. denied, 476 U.S. 1105 (1986).
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72/ See8D.2.
evidence 73/ irdevant or fase tedimony, 74/ or ather evidence that would not athewise beadmissble at trid. 759/

Aswith other types of evidencethet would beinadmissblea trid, hearsay evidence may be presented tothe
grand jury even when eyewitnesses could havetestified. Moreover, the Supreme Court hdd in Coddlov. United Sates
350 U.S 359 (1956), thet avdid indiciment may be bassd soldy on hearsay. 76/ Neverthdess some courtshave

cautioned that the use of hearsay should be avoided when possble 77/ and afew courtshave

§D3.

2
®

IS
8

United Saesv. DiBernardo, 775 F.2d supra

See United Satesv. Campoarede, 515 F.2d 184, 189 (2d Cir. 1975) (evidence of prior convictions); United Saesv.
evine, 700 F.2d & 1179 (evidence of prior convicionsand targetsrefusd to talk to palice officers).

I_|‘\£l

76/ Seeds0 United Satesv. Jit, 491 F.2d 1078, 1081 (1<t Cir. 1974); United Siatesv. Gingoerg, 758 F.2d 823 (2d Cir.
1985); United Saesv. Sede, 685 F.2d 793 (3d Cir.), cat. denied, 459 U.S. 908 (1982); United Satesv. Alexander,
789 F.2d 1046 (4th Cir. 1986), United Satesv. Dunham Concrete Prods, Inc., 475 F.2d 1241, 1248 (5th Cir.), cert.
denied, 414 U.S. 832 (1973); United Saesv. Markey, 693 F.2d 594 (6th Cir. 1982); United Statesv. Murphy, 768 F.2d
1518, 1533-34 (7th Cir. 1985), cart. denied, 475 U.S. 1012 (1986); United Satesv. Boykin, 679 F.2d 1240 (8th Cir.
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1982); United Satesv. Al Mudarris, 695 F.2d 1182, 1185 (%th Cir.), cart. denied, 461 U.S. 932 (1983); United Saesv.
Rogers 652 F.2d 972, 975 (10th Cir. 1981).

77 SeeUnited Satesv. Jit, 491 F.2d a 1081-82; United Satesv. Hogan, 712 F.2d 757 (2d Cir. 1983); United Siates
v. Cruz, 478 F.2d 408 (5th Cir.), cart. denied, 414 U.S. 910 (1973); United Statesv. Homenhoft, 714 F.2d 708 (7th Cir.
1983), cart. denied, 465 U.S. 1068 (1984).

uggested thet the excessive use of hearsay may beviewed asaform of prosecutorid misconduct. 78/

In chooaing to presant hearsay evidence before the grand jury, Dividon atorneys should gopropriately consder
factors auch as dfidency and the burden on both the Government and the witness of presenting eyewitnessrather then
hearsay evidence. Thisissueaises most often when usng invedigative agents economissor other expertsto summarize

evidence or when summarizing evidence of or presenting transripts from prior grand jury procesdings

The Second Circuit attempted to limit the use of hearsay in United Statesv. Etepa, 471 F.2d 1132 (2d Cir.
1972). In Egepa, the only witness befare the grand jury was apalice officer who tedtified in detal about the events
surrounding an aleged drug transaction. Although the palice officer'sactud observaionswerelimited, the grand jury was not
avised of thehearsay nature of histestimony. Inremanding the casewith indructionsto dismisstheindiciment, the court
conosded thet "thereis no affirmative duty to tell the.grand jury in heec varbathet it islistening to hearsay”. 79 However, the
court dso dated thet the grand jury mugt not be"mided into thinking it isactudly getting eye-witnesstestimony from the egent
wheressit isactudly being given an account whose hearsay natureis concedled."80/ The court conduded thet the grand jury

may be presanted
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78/ SeeUnited Satesv. Umans, 368 F.2d 725 (2d Cir. 1966), cat. diamissed, 389 U.S. 80 (1967).
79 471 F2da 1136.

80 1d.
with hearsay "subject to only two provisos - thet the prasscutor does not decaive grand jurors asto ‘the shoddy merchandise

they are getting S0 they can sask something better if they widh. . . or that the case does nat invalve 'ahigh probaility thet with
eyewitnessrather then hearsay testimony the grand jury would nat haveindicted."81/ Asapracticd méter, Divison
atorneys can avaid gpplication of the Edeparule by informing thegrand jury of the heersay nature of thetetimony it is
heaing82/

The Second Circuit's use of its upervisory power to review the nature of the evidence presanted toagrandjury is
highly quedionablein light of the Supreme Courtsdedsonsin United Statesv. Cdandra 414 U.S. 338 (1974), United
Saesv. Cogdlo, 350 U.S. 359 (1956), and Bank of NovaSoatiav. United States, 487 U.S. 250 (1988), and hasbeen
met by agenerd lack of enthusaam by other drauits No ather dirauit hesrdied soldy on Edepato digmissanindiciment.
TheFirg, Third, Seventh and Tenth Circuits have dedined to decide whether they would fallow Estepaby diginguishing
casssonfactud grounds primarily by focusng onthefirg part of the Estepa rule and finding thet the grand jury was nat

intenionally mided 83/ The Eighth Circvit inciicated thet it might apply
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1/ |d. & 1137.

82/ United Satesv. Baxi, 750 F2d 1169 (2d Cir. 1984), cart. deied, 472 U.S. 1019 (1985).

83 SeeUnited Satesv. Rodriguez-Ramos, 704 F.2d 17 (11 Cir.), cart. denied, 463 U.S. 1209 (1983); United Statesv.
Wander, 601 F.2d 1251 (3d Cir. 1979); United Statesv. Murphy, 768 F.2d a 1533-34; United Satesv. Rogers 652
F2da 975.
the Edeparule but dso focused on thefirg part of therule84/ The Ffth Circuit hes sated thet it will diamissanindiciment
besad on hearsay only if the use of hearsay hes"'impaired the integrity of the grand jury prooceeding”.85 The Sixth and Ninth
Circuits have expresdy rgected the Esteparnile 86/ The Sxth Circuit would permit achdlengeto an indictiment because of
the use of hearsay ""only on ashowing of demondrated and longstanding prosecutorid misconduct”.87/

Although the Department bdievesthat the Edeparuleis an incorrect interpretation of thelaw, it, nonethdess hes

esablished thefallowing pdlicy regarding the use of hearsay evidence:

Hearsay evidence should be presented on its merits o thet thejurars are nat mided into bdieving that thewitness
isgiving hisher own persond acoourt. . . The question should not be so much whether to use hearsay evidence
but whether, at the end, the presentation wasin keegping with the professond obligations of atorneysfor the

govenment and afforded the grand jurorsasubstantid basisfor vating upon anindiciment 88/
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R

See Urited Statesv. Siith, 552 F.2d 257, 261 (8th Cir. 1977).

il

See Urited Statesv. Cruz, 478 F.2d 408 (5th Cir.), cart. denied, 414 U.S. 910 (1973).

86/ SeeUnited Siaesv. Barone, 534 F.2d 118 (6th Cir. 1978), cart. denied, 439 U.S. 1115 (1979); United Satesv. Al
Mudaris, 695 F.2d a 1185.

87/ United Satesv. Markey, 693 F.2d & 596.

88/ USAM.911.232.
3. lllexdly obtaned or incompetent evidence

Asagenard rule agrand jury may condder inedeguate or incompetent evidenceBY or evenillegdly abtained
evidence) Theleading caeinthisareais United Satesv. Calandra, 414 U.S 338 (1974), in which the Supreme Court
conddered whether evidence oatained by anillegd search and saizure could be usad asthe beaisfor quetioning agrand jury
witness The Court hdd that the exdusonary rule whichin atrid context would not permit the use of such evidence, is
ingpplicableto grand jury procesdings 91/ The Court explained thet the exdusionary ruewas desgned for itsdeterrent effect

on overzed ous prosecutors and thet itsextengion to grand jury proceedingswould not gredily increesethis
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89 SeeBank of Nova Scatiav. United Sates 487 U.S. 250 (1988); United Satesv. Haherty, 668 F.2d 566 (1< Cir.
1981); United Satesv. Myers 635 F.2d 932 (2d Cir.), cart. denied, 449 U.S. 956 (1980); United Satesv. Johnson, 419
F.2d 56, 58 (4th Cir. 1969), cart. denied, 397 U.S. 1010 (1970); United Satesv. Johnson, 615 F.2d 1125 (Sth Cir.
1980); United Statesv. Adamo, 742 F.2d 927, 939 (6th Cir. 1984), cat. denied, 469 U.S. 1193 (1985); United Satesv.
Roth, 777 F.2d 1200 (7th Cir. 1985); United Satesv. Levine, 700 F.2d 1176 (8th Cir. 1983); United Statesv. Al
Mudaris, 695 F.2d 1182, 1185 (Sth Cir.), cart. denied, 461 U.S. 932 (1983); United Statesv. Gutierrez, 696 F.2d 753,
754-55 (10th Cir. 1982), cart. denied, 461 U.S. 909 (1983); United Satesv. DiBernardo, 775 F.2d 1470 (11th Cir.
1985), cart. denied, 476 U.S. 1105 (1986).

90/ SeeLawnv. United States, 355 U.S 339 (1958); United Siatesv. Ocanas, 628 F.2d 353, 357 (5th Cir. 1980), cart.
denied, 451 U.S. 984 (1981); Inre Grand Jury Investigation, 696 F.2d 449 (6th Cir. 1982); United Stesv. Rath, 777
F.2d a 1203; United Satesv. Fultz, 602 F.2d 830, 833 (8th Cir. 1979).

91/ Seeds United Satesv. Blue, 384 U.S. 251 (1966); United Satesv. Busk, 730 F.2d 129 (3d Cir. 1984); United
Satesv. Ocanas 628 F.2d a 357; United Saesv. Fultz, 602 F.2d a 833.
Oetarant effect. Bdanced againg theminimd increesein the exdusionary rules detarrent effect wasthe Court's bdief "thet

dlowing agrand jury witnessto invoke the exdusonary ruewould unduly interfere with the effective and expeditious
discharge of thegrand jury'sduties’.92/

In addition to parmitting grand juriesto hear evidence dtained in vidlation of aperson's4th Amendment rights,
oourts have d o permitted the use of evidence oltained in vidlation of aperson's 5th Amendment rights 93/ information
covered by the Soesch or Debate Clause 94/ illegdly obtained tax retum information, 95 lie detector resulits 96/ information
regarding atarget's prior convictionsor hisrefusd to tedtify97/ and perjured testimony. 98/ Asto perjured tesimony, certain

courts have suggested arulesmilar to therulein Edgpa governing the use of hearsay evidence: thet the knowing use of
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perjured tesimony by a prasscutor to obtain anindiciment thet would not have beenissued without it isgroundsfor

92/ United Satesv. Cdandra, 414 U.S. a 350.

93/ SeeUnited Satesv. Blue, 384 U.S. 251 (1966).

9 SeeUnited Satesv. Myers 635 F.2d 932 (2d Cir.), cart. denied, 449 U.S. 956 (1980); United Statesv. Helstoski,
576 F.2d 511, 519-20 (3d Cir. 1978), af'd ub nom. Hdgtoski v. Meanar, 442 U.S. 500 (1979); United Sttesv.
Johnson, 419 F.2d a 58.

95 SeelnreGrand Jury Invedigation, 696 F.2d supra

96/ SeeUnited Siatesv. Marano, 697 F.2d 923 (11th Cir. 1983).

97/ SeeUnited Satesv. Levine, 700 F.2d supra

98/ See Coppedoev. United States, 311 F.2d 128 (D.C. Cir. 1962), cart. denied, 373 U.S. 946 (1963); United Satesv.
Adamo, 742 F.2d a 939-42; United Satesv. Roth, 777 F.2d 1200, 1203-04 (7th Cir. 1985).
damissa.99 Moreover, whileagrand jury may be presanted withillegdly obtained or incompetent evidence, the grand jury

may not violaeavdid privilegeitsdf. 100/

The current gatus of thelaw inthisareaissummarized inthe U.SA.M. 9-11.231:

Thefact thet illegdly obtained, privileged, or atherwiseincompetent evidence wias presented to the grand jury isno
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causefor aoating the prosecution under theindiciment, or for inquiring into the suffidency of the competent
evidence beforethe grand jury, evenif the defendant may be expected to have theillegally obtained evidence
uppresssd or incompetent evidence exduded at trid.

Nonethd ess, the Department has established amore exacting Sandard for itsatorneys asfallows

A prosscutor should not presant to the grand jury for use againgt aperson whose condtitutiond rightsdearly have

been vidlated

99y SeeUnited Statesv. Roth, 777 F.2d a 1203-04; United Statesv. Thompson, 576 F.2d 784, 786 (9th Cir. 1978).

100/ SeeUnited Statesv. Haherty, 668 F.2d 566 (1 Cir. 1981); Inre Grand Jury Investigation, 696 F.2d 449 (6th Cir.
1982); United Satesv. Garett, 797 F.2d 656 (8th Cir. 1986).

evidence which the prasscutor persondly knowswas ootained asadirect result of the conditutiond violation.101/

4, Reoorded communicaions

Themgor excegption to the generd rulethat thevdidity of anindiciment isnat effected by the character of the

November 1991 (1¢ Ediition) IV-43



evidence conddered isthe rule governing the use of recorded communicaions. Titlelll of the Omnibus Crime Control and
SHeSregsAct of 1968, asamended, 18 U.SC. 88 2510-2520, credted acomprenendve sysem for regulating the
interogption and subsaquent use of ord, wire and radio communications 102/ In generd, Dividon atorneysmay use
evidence darived from lawfully intercgpted communications and may presant such evidenceto thegrand jury inthesame
manner thedtorney would use any other item of evidence or information. Under some drcumgtances, it may be necessary
to obtain adisdosure order under 18 U.S.C. § 2517(5), before disd osing the contents of an intercepted communication to
thegrandjury. Attorneysshould check with thelocd United States Attorney's office before deciding to meke any such

ddosuretothegrand jury.

101/ USAM. 911231

102/ SeeU.SAM.9-7.000, & s=0.
Recorded communications and evidence derived therefrom thet were nat lawfully obtained may nat be presented

toagrandjury. 18 U.SC. 8§ 2515 provides
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Whenever wireor ord communication has been interogpted, no part of the contents of such communication and
no evidence derived therefrom may berecalved in evidencein any trid, hearing, or ather prooeeding in or before
any court, grand jury, department, officer, agency, regulatory body, legidative committes, or ather authority of the
United Sates adate, or apaliticad subdivigon thereof if the disdosure of thet informetion would bein violation of

thischepter.

Therefore, Divison atorneys must carefully fallow the requirements of Title 11 of the Omnibus Crime Contral and Sefe
SregtsAct of 1968 and should generdly contect thelocd U.S. Attorney to maeke surethat dl recorded communications are
lanvfu and admissble

Becausethe suppresson provisonsof 18 U.SC. § 2518(10) are not goplicableto grand jury procesdings 103/
theremedy normdly availablefor improper use of recorded communicationsbeforethe grand jury isdismisd of the

indictment 104/

103/ See Gelbardv. United States, 408 U.S, 41, 54 (1972).

104/ SeeUnited Sitesv. Brodson, 528 F.2d 214 (7th Cir. 1975).
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Occadondly, agrand jury witnesswill mekeadam that histesimony isbased onillegd dectronic survelllance

andinvokethe prohibition of 18 U.SC. 8 2515 as"jud cause' for hisrefusl totetify. In Gdbard v. United Sates 408
U.S 41 (1972), the Supreme Court held that awitness hastheright not to testify in reoonseto interrogetion based onthe
illegd interogption of hiscommunication. 105 Most drauits reguire apositive Satement by the witnesswith & leest some
colorable bagsto suggest thet illegd dectronic survelllance has occurred 106/

Faced withadam by awitnessthet hisinterrogationisbasad on theillegd interogption of hiscommunicaions the
Government mugt dther confirm or deny thedlegation. Thedifferent drauitsvary asto therequired Spedificity of adenid, but
asagenad rue mod drauitsgoply abdanang test; the greater the Spedificity of the dlegation, themore detailed the

Govemment'sdenid mugt be 107/ For example, amere unsupported dlegation of illegd survallancerequiresonly asmple

105 Seeds United Statesv. Y anagita, 552 F.2d 940 (2d Cir. 1977); In re Grand Jury Matter (Doe), 798 F.2d 91 (3d
Cir. 1986); In re Grand Jury Procesdings, 664 F.2d 423 (5th Cir. Unit B Nov. 1981), cert. denied, 455 U.S. 1000 (1982);
In re Grand Jury Procsedings, 773 F.2d 1071 (9th Cir. 1985).

106/ See United Statesv. James, 609 F.2d 36, 51 (2d Cir. 1979), cert. denied, 445 U.S. 905 (1980); United Satesv.
Rubin, 559 F.2d 975, 989 (5th Cir. 1977), cat. denied, 444 U.S. 864 (1979); United Satesv. Alter, 482 F.2d 1016 (9th
Cir. 1973); InreBaker, 680 F.2d 721, 722 (11th Cir. 1982).

107/ SeeUnited Sttesv. Y anagita, 552 F.2d suprg; In re Grand Jury Procesdings, 664 F.2d a 427; Inre DeMonte, 667
F.2d 590, 599 (7th Cir. 1981); Inre Grand Jury Procesdings, 773 F.2d & 1072-73; United Satesv. Alvillar, 575 F.2d
1316 (10th Cir. 1978).
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afidavit from Government counsd denying thedlegaion. A detaled dlegaion might require afidavits from Government
counsd and theinvedigatory agentsthet indude, anong other items, adetalled destription of the gepsthat weretakento
determinethat therewas noillegd survallance: If therewasin fact survallance, the Department'sview isthet in camera
ingpection of the court order authorizing the survelllance should predude further inquiry into thelegdlity of the surveillance 108/
Sncethedrauitsthat have conddered the question have goplied different ariteriafor regponding to awitness daim, Divison
atormeys should carefully examinethe caselaw in the dreuit in which they are gopearing before responding to awitness illegd
aurvellance accusation.

Themod frequently-occurring form of dectronic survellance conducted by the Dividon isdone with the consent
of one of the partiesto the conversation or is performed by a party to the communication without direct involvement by the
Divigon. Such consensud monitoringislegd andisnat subject to Title 111 proocedures, interception ordersunder 18U.SC. 8
2518 aenot necessary. 109/ Consansud monitoring of thistypeisgoverned by 18 U.SC. § 2511(2)(0), (d). TheAttorney
Ganad issued palicy guidance regarding consansud monitoring inaNovember 7, 1983 Memorandum which iscontained

inthe United States Attorney's Manud 9-7.300. 1t should be consulted whenever consensud monitoring isused.

108/ U.SAM.9-7410.
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109 United Satesv. White 401 U.S. 745 (1971); United Statesv. Haimowitz, 725 F.2d 1561, 1582 (11th Cir.), cert.
denied, 725 U.S. 1561 (1984).
E.  Useodf Subpoenaed Documents

1. Impounding Order

Animpounding order commitsthe custody of grand jury documentsto the Government atorneysor other
cugtodian, such asthe FBI, and parmitsthe documentsto be removed for gudy and review by the Government atormeys
Sandard Divison procedure isto move the court to impound documentary materid produced in responseto suibbpoenas

ducestecum o that the Government atorneys may, inthar offices, kegp, sudy, andyze, and work with such materids 110/

a Legd authority for impoundment

Thepower of the courtsto impound iswel esablished. Asdated in United Satesv. Ponder, 238 F.2d 825,

827 (4th Cir. 1956):

Thepower toimpound isinherent in acourt as an inditution of law enforcemernt; it may beexerdsed origindly, as
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wd| asauxiliary to pending suitsor ections. . . .

110/ See Appendix IV-1 for anexample of an goplication for animpounding order.
Applicationsfor impounding ordersare dmaost dways made on an ex patebess The goplication should, of

course, bemadeto the court in the didrict inwhich the grand jury isSitting. 111/

b.  Govenment atormneysmay examine documents

toas3s grand jury

It isequdly wel-established that Government counsd, in the performance of their duties, may assst thegrand jury
by examining, andyzing, and reviening voluminous mterid produced before the grand jury and that such assgance may
form the bad sfor obtaining animpounding order. 112/

In assging the grand jury, Government counsd are entitled to examine documents outs de the presence of the

grandjury. 113/ Tofadlitate thisexamination process, the courts have permitted remova of documentsto Government
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counsd'sofficein another digrict. 114/ In In re Grand Jury Procesdings (Gengrd Dynamics Carp.), 1961 Trade Cas.

(CCH) 170,027, & 78,091 (SD.N.Y ), Judge Ryan noted thet in antitrust procesdings, an order

111/ InreBendix Aviation Carp., 58 F. Supp. 953, 954 (SD.N.Y. 1945).

112/ United Statesv. United States Dig. Court, 238 F.2d 713 (4th Cir.), cart. denied, 352 U.S. 981 (1957).
113/ United Saesv. United Sates Dig. Court, 283 F.2d a 720.

114/ See eq., InrePetrdeum Indus. Investigation, 152 F. Supp. 646 (E.D. Va 1957).
of thiskind isusudly entered to fadlitate Government counsd's preparation of the procesdings

¢ Timingof impounding order

Although abtaining animpounding order for subjpoenaad documentsis Sandard procedure, thetime when oneis
obtained and the form thereof have varied condderably within the Dividon. The preferred pradticeisto obtainthe
impounding order a theinitiaion of thegrand jury procesdings. Animpounding order is Sometimes obtained only whenthe
documentsareto be removed from thejurisdiction in which thegrand jury isSitting.

Despitethe higoricd differences it issrongly recommended thet an impounding order be obtained & theinitiation
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of thegrand jury investigation (or at leest before the return of any documentsto the grand jury) and thet it impound the
documentsa leedt for thelife of thet grand jury. Thiswill doviate any dam by asubpoenaredpient thet it has complied with
the subpoena by ddivering the documentsto the grand jury and hasaright to remove the documents a the end of thet day's
ssson 11y If the documentsare dreedy impounded, espeddly if they areimpounded for thelife of thegrand jury, then

uchadam cannot besudained.

115 SeelnreMesaMach. Co,, 184 F.2d 375 (3d Cir. 1950); In re Bendix Avidion Carp., 58 F. Supp. 953, 94
(SDN.Y. 1945).
Obtaining animpounding order a theinitiation of the grand jury procesding dso sarvestwo other purposes Fr,

it protects the Government atorney when he tekes the documents out of the grand jury room and to his office (which may be
out of thedistrict)116/ by natifying the court of such apossihility. Thus the courtismedefully avare thet the staff may
remove the documents from theroom inwhich the grand jury isSitting (thismay be new to the court if it has only dedlt with
United States Attorney'sgrand juriesin the past or has no experience with antitrust grand juries), and examine and utilize such
documentsin the Hdd Office and/or in Washington. Animpounding order will diminate surprise on the part of the court to

any ojections|later raissd by any subpoenaad party regarding such remova.

Sacond, the gpplication for an impounding order will acguant the Saff with the practice and atitudes of the court
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visavisgrand jury documents Different judges may have different practices and procedures regarding the custody and
removd of grand jury documents (eg., one court required thet an up-to-deateindex be supplied to the derk).

Few problems have bean experienced when seeking an impounding order early intheinvestigation. At mog,
some courts have gated that an impounding order was not nesded, but usudly Sgned oneanyway. Onthe other hand,

without an impounding order, later ojectionsto removd of

116/ Thiswouldin effect remove the documents from the court'sjurisdiction. Animpounding order should dways be
obtained in such cases a theinitiation of theinvestigation.
documents have created problemswhich have required otherwise unnecessary 9t time

d.  Animpounding order should oeaify

whowill have cusody of documents

and wherethey will be maintained.

Many ordersimpound documentsa agpedfic location. However, it may be necessary, during the course of the

investigation, to remove some or dl of the documentsfrom thet location, such asto the FBI for ahandwriting andyss or to

Weashingtonto prepareapricesudy. Languege preduding this possihility should beavaided, if possble atherwiseit may be
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necessary to obtain amodification of the order. 117/

Thegpplication for an impounding order should dearly oecify thet the suibpoenaed documents may beremoved
fromthedigrict inwhich thegrand jury issitting if, infedt, thet isthe case. Some orders contain asgparate provison to this
effect. Other ordersmerdy st forth the location where the documents are to beimpounded. Thelocation will show, onits

face whether it isout of thedidrict.

117/ SeelnreGrand Jury Procesdings, 1973 Trade Cas (CCH) 174,339 (SD. C4d.), where Chief Judge Schwartz
denied amation of regpondent to impound documentsin the custody of the Clerk of Court and granted the Government's
mation permitting Government counsd to remove the grand jury documentsto their Los Angdesoffice. In responseto
respondent's demand, Government counsdl agreed to kegp arecord of every grand jury document sent outsdethe
LosAngdesHdd Office

It issuggested that when documents areto be removed from the didtrict, condderation begiventoinduding a

provisonintheorder gaing, in substance, thet the documentswill be returned upon natice from the court. Such aprovison
may be suparfluous. However, it may makethe order more acogptableto the court. Smilarly, congderation should begiven
toinduding aprovison thet the documentsremoved from thedistrict remain subject to dl provisons of the order and the

jurisdiiction of the court.

November 1991 (1¢ Ediition) IV-53



e  Accesstodocumentshy thar owners

1)  Ingpectionof documents. Generdly, impounding orders provide thet the party producing the
impounded documents shd| havetheright to ingpect them. It issuggested that if the documents areimpounded far from the
steof thegrand jury, consderation be given to the place of ingpection. Generdly, the Subpoenaed party isgiven theoption, in
the order, of ingoecting the documentsin the saf's office or in the office of the United Saies Attormey for thedigtrict inwhich
thegrandjury isstting.

Care should be teken to insure thet the order isworded S0 that aparty produdng impounded documents may, at
hisrequedt, dlow designeted third partiesto ingoect the documents: Nat infrequently, treble dameagelitigation will beindituted
whilethe documents areimpounded and the plaintiff will meke arangementswith the subbpoenaed party to ingoect his
documentswhich have been impounded; or, as Sometimes happans, invedigationswill beindituted by ather Government
agendiesinvolving the subpoenaed party and the subpoenaed party will arrange to have the documents examined by such

agendes

2) Retunof documents Maost impounding orders contain aprovison thet the Government

atorneys may return impounded documents without further order of the court. Such aprovison should besmply worded
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and language such as"irdevant and immateria documents may beretumed” should beavoided. Thislanguege suggeststhat
the subpoenawas overbroad and impliesthat dl documents retained may be materid and rdevant and may possbly be usad

by the defendantsin asubseguent Fed. R. Crim. P. 16 mation.

f. FOAisues

Ingenerd, Divison palicy isthat documents produced to the grand jury are not subject to the disclosure
requirements of the Freedom of Information Act (FOIA). Thereareseverd reesonsfor this FHrd, such documents may
condlitute metters occurring before the grand jury thet are subject to the secrecy requirements of Fed. R. Crim. P. 6(€).
Saoond, theimpounding order should ssparatdy prevent disdosureto athird perty, aosent authorization by the subpoena
redpient. Third, other exemptionsof the FOIA arelikdy to cover grand jury documents: Obvioudy, theimportant business

of thegrand jury would be severdy disupted if grand jury documents could be obtained by FOIA requests 118/

g.  Timepeiodtobecovered by

impounding order
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Theimpounding order should ordinaily cover the documentsfor thelife of the grand jury then gtting, any
Subseguent grand jury or jurieswhich may continue theinvedtigation, and for any litigation to which the United Siatesisaparty
aidng from suchinvestigation. The advantages of such animpounding order arethat (1) if theinvestigation isnat conduded
befarethefirgt grand jury isdischarged, the documents may be retained in the Government's possesson without abtaining a
new impounding order whilethe second grand jury isbeing convened; (2) asscond impounding order isnat necessary to
retain the documents during the proceedings of the sacond grand jury; and (3) it isnot necessary to abtain an impounding
order &ter theindictment has been returned and the caseisbaing prepared for trid.

In someindances, the possible use of asuccessor grand jury hasbeen dearly spdled out in asgparate paragrgph
of thegpplication; in ather ingances, the gpplication has merdy sought the impoundment of documentsfor use by attorneysin

connection with theinvestigaion "before thisgrand jury or any ather grand jury inthisdidrict”; and in il

118/ SeeCh. 1l §B.2 for amoreddalled discusson of the gpplication of Fed. R. Crim. P. 6(€) to subpoenaed documents
other ingances, the gpplication hes merdy sought to impound documentsfor usein conducting "grand jury procesdings” If

the possible use of asuccessor grand jury isemphasized by the use of apedd paragraph, it may convey an eroneous
impresson to the court thet theinvetigation will extend an unusudly long time and thus creete Some doulbt onitspart asto

whether the order should be granted.
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Insofar as prooceedings aridng from theinvestigation are concaned, it issuggested that atorneys uselanguage
impounding the documentsfor "legd proceadingsto which the United Satesisapaty”. Evenwith thislanguege, itisby no
means certain thet adefendant cannot obtain the return of his documents efter the criminal case has been conduded and
notwithgtanding thefact thet advil caseispending.

If the order impounds documentsfor legd proceedings aigng from the grand jury investigation, congderation
should begiven to induding such proceedingsin the reason for impoundment. Thet is languege such as''it isnecessary for the
Government to work with the documents to meke an orderly presentation to the grand jury™ should be broadened in scope

toindudethelegd prooceedings

h.  Order should impound those documents
produced to the offices of Divison

it

A provison that the suibpoenaed party may produce the documentary materid by mall or in person a the offices

of theinvedtigaing 9f is sometimes usad inimpounding orders: Such aprovison would not seem to be absolutdy

necessary Snce if thisprocedureisfalowed, it will be a the option of the subjpoenaed party, and third partieswould have no
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danding to object. Nevarthdess it may be advisdbleto indude such aprovison where the court isunfamiliar with grand jury
procesdingsin antitrust matters or where the court'sfedings asto the procedure are unknown.
Inany event, the goplication and order should be drafted so thet it isdear that documents produced in the offices

of thegaff areimpounded, aswd| asthose physicadly produced beforethe grand jury.

2. Negatiging Srateqy for Document Return

Each g4t atormey regoongblefor document returnsto the grand jury should be thoroughly familiar with dl
peragraphs of the sUbpoeng, precisdy what items are sought and why they are sought. Invariadly, counsd for the
ubpoenaredpient will cal the Government counsd contact noted on the Subpoenato discuss subpoenacompliance
Typicd topicsindude extensonsof timefor production, whether originds or copiesare cdled for, daificaion of cartain
ubpoenarequests, numbering of the documents whether documents maintained by cartain membersof the corporation are
corporateor "persond” documents burdensomeness eic. St atorneys should be prepared for such cdlsasthey aean
important agpect of obtaining good subpoenacompliance. It isrecommended that the Saff attorneys meet and discusseach
peragraph of the subpoenasin advance of thar issuance. Thisdisousson should indudewhat documentsare sought, the

importance of each category, what compromises or conocessionsyou will make, whether you will acoept piecemed
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production, etc. 1n ather words, you should braingtorm possible ogjections, prablems and difficulties counsd may raseand
be reedy to addressand solve them.

Negatiating sessonswith counsd for the subpoenasd company may be an important source of informetion for
you, paticulaly if you can get counsd to destribe hisproblems spedificaly. Indoing o, you can frequently gain
informetion about (a) the redipient's company; (b) how it condudtsitsbusiness and (C) theindudry ingenerd.

Y our gpproech should be cordid, firm and far. Counsd will generdly be more cooperaiveif you can
accommodate him or & lesst makethe dfort to do 0. 1t may dso avoid unnecessary work such aslitigating the scope and
burdensomeness of the subpoenaar someof itsparts While Government counsd generdly are successful in such metters,
they can betime consuming and generdly should be avoided.

Totheextent possble, you should atempt to treat eech company thesame. Thiswill crestefewer problemsfor
you nat only interms of kegping track of any modifications or compromisesin subpoenacompliancel 19/ but dsoinavaiding
complaints of uneven handed treetment by the Subpoenaredpients

Fndly, you should congder dipulaions afidavits and admissonswhere you are only seeking documentsto

etablishapaticular fact, suchas

119/ Obvioudy, dl maodifications or compromises must immediatdy be reduced to writing.
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interdate commerce. The number of documents nesded to esablish interdate commerce may bevoluminous Freguerntly,
the subpoenaredpient iswilling to admit or sipulaeto that issuerather than to produce dl the underlying documents: Such
documentsare generdly of little probetive vaueto ather issues. Conssquently, the chances of missng ahot document by 0
dipdaing aesamdl. However, if thisgpproech isusad, meke surethet the dipuldion/admissonisin aform thet will beussble

atrid. If no such agreament can bereached, theningst upon production of dl the documents bearing on thisissue called for

by the subbpoena

3. Raurnof Documentsto the Grand Jury

Thesubpoenamay require actud production of the subpoenaed documents before the grand jury or it may
permit return of the documents by production to the office of the Antitrust Divison attorneys conducting theinvestigation. The
ubpoenaredpiant hasaright to produce its documents beforethe grand jury. The Government may inds onthe
explangtory tedimony of adocument custodian beforethe grand jury. The Government may nat ingst upon production toits
own officesif the subpoenaredpient doesnot agree. However, the Government may give the subpoenaredipient the gption
of produdng the documentsto the Government'soffices Thisisgenerdly donefor the convenience of bath paties When

thisoptionischosen, it isgenerdly accompanied by the reguirement thet the subpoena redipient provide an dfidavit of seerch
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and production compliancein lieu of thegrand jury tesimony of adocument custodian. 120/

Although an fidavit of compliance may not be asthorough and asilluminating as questioning the document
cugdodian beforethe grand jury, it isgenerdly suffident to protect the Government'sand the grand jury'sinterests at thet early
Sage of document production. I after reeding the documents and conducting some further investigation, the 4t beievesthe
dfidavit isinadegueate or inaccurate, it can dway's subpoenathe document custodian to daborate beforethe grand jury.
Moreove, thergpresantationsin the dfidavit, if fase, can bethebadsfor apossblefdse satements or abdruction charge
Further, it isfrequently much eeser and more productiveto ask rdevant questions of the document custodian after the Saff
hes reviewed the documents

Wherethe option of areturn to the offices of the Divison is chosen, the grand jury should be advised thet thet
option has been sHected and that the documents have been reca ved, because the power to suibpoena documentsresdesin
thegrandjury, nat inthe Antitrust Divison. Also, timdy disdosureto the grand jury can hdlp defeat any subssquent damsof

grand jury duse

120/ SeeCh. 1l SE.L for adiscusson of therddive meritsof production directly to thegrand jury or to the gaff and the
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contents of the compliance fidavit.
4.  Handing of grandjury documents

Once documents have been recaived in response to subpoenas duces tecum, the Saff encounters one of itsmost
difficult and important tasksin devdoping acimind investigation. Thisindudesthereeding, sdlecting, numbering, filing, and

segregaing of the documents recaived.

a  Document identification - numbering

Asdocumentsare recaved during the grand jury investigation, they should be placed into ssparate packetsor
boxesto prevent co-mingling with the documents of athers: The documents should then be dearly marked with different
identification symbals (usuelly aletter) and numbered consecutively. 121/ Complex numbering (eg., DB-21-C-150-2)
should beavaided; it isdifficult to atein therecord and increeses the chance of reparter eror. Further, theinitids of the
corporaion submitting documents should not be usad to identify thet corporation if confidentidity asto the ownership of the
documentsisdesired.

The predise numbering sysemisusudly left to the desres of the 3 (e.9., some attorneys prefer coding by
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peragrgph number of the subpoena) unlessadocument control sysem hasbeeninddledina

121/ Thispresupposssthet the documentsare nat identified and numbered by the party submitting them. That isfrequently
done a therequest of the &ff.
paticular officeor section. Inthelatter Stugtion, the practiceinthe office or sectionisfalowed. Theimportant thingisto have
an effective contral over the documents

Theidentification of documents in agmplified manner, should diminate any confusion asto which compeany
supplied particular documents: The numbering will dso permit the examiner to eeslly identify the document ssheusssit to
examineawitness

Initidly, adedison must be made asto whether to number dl documentsrecaived, or just thosethet gopesr, a fird
reeding, to have any rdevanceto the subject matter of theinvestigation. Numbering al documentswill, of course, givethe
greatest control. However, in mattersinvalving the submisson of huge amounts of documents it may not befeesbleto
number every document given the sze of the gaf and time required. In such huge submissons, those documentsthet likdy
will not be used should be segregated and kept in acarefully identified file

Y ou can reguest (but not compd) the subpoenared pient to number the documents before they are submitted.

Thecompany or itscounsd are generdly happy to oblige becauseit givesthem ameasure of contral over the submisson

and thedaility to track and organize documentsfor their own purposes. Generdly, they will number the documentsin
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whetever manner and with whatever prefixesthe S suggests Thesysem the 3t desresisusudly st farthinthe
ubpoenaschedule or inacover letter accompanying sarvice of the suibpoena. It can dso be handled dter savice, @ther in
writing or by telephone, with counsd for the redipient, but ddaying the metter runsthe risk thet the documents will be
produced without numbering or thet the redipient will gart to number in Someway thet isnot useful to the 3.

Thedaf may betempted to number the documentsfurther after recaipt for itsown internd organizationd and
working purposes for example, to identify hot document topics: This practice should beavoided. The better practiceto
accomplish the same objectiveisto use ssparatefilefoldersfor each hat document topic. Thisavoidsduttering the
documentswith additiond symbads If some of thase symbols should have to beremoved, it avoidsthe problem of having to

gadicaetham.

b, Indexingorganization

To makedfective use of the documentsrecaved, it isimportant to index and organize them asearly aspossible

Uponrecapt of the documents it isgood practice to mekeaquick index of the neture and types of documentsrecaved and

thar location, perticularly in the case of multi-box submissons: Thisshould be done on acompany-by-company,

box-by-box-beds Thiswill fadlitate reedy access
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Theredlter, the Saff may wish to organizethefilesdong severd lines eq.: (1) written by or referring to particular
persons (2) rdding to eventsin achrondlogica order; (3) pertaining to different possble antitrus vidaions, eg., horizontd
price-fixing, verticd price-fixing, group boyoatts; (4) having to do with particular ssctions or aress of the country; (5) "hot
documents'; or (6) referring to gpecific companies

Thistype of organization may be company-by-company or for dl the companies subbpoenaed. Indther casead

withwhetever sysem usad, itisgood practiceto handethe arigindsaslitileas possble

¢ Copying/miadfilming

Asnoted above, the 2t should work with copies of the origind submissonsinsofar aspracticable. The number
of copiesto be made depends on thefilesthe gaff wantsto maintain. For example, the daff may want to havea
chrondlogicd file, ahot documentsfileand spedificindividud files Intha case, you might meke as many asthree copies of
catan documents. Because of security and control problems, aswl as expense, the g&f should avoid an undue
proliferation of copies

In cartain cases, where the document submissons are particularly voluminous the gaff may wishto microfilmthe

documentsto consave gpace. However, thisistime-consuming and expandve. It dsorequiresthe useof amiarafilm
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printout machine when you want to use acopy of agpecific document, or retrieving the origind for copying.

After copying, thearigind documents; as sdlected and marked, should be placed and mantained inan "Origind
Hle' until suchtimeasthar useisnecessary. Usudly, such useisessentid only a trid or if awitness cannat identify or reed a
copied document or if herefusesto bdieve that the copy representsatrue copy of the arigind and histestimony with respect

to thedocument isbdieved vitd.

d.  Logsdocument control

Some Divison Fdd Offices and Sections have document derkswho recaive and log in eech company's
document submissons Generdly, asgparatelog book ismaintained for each grand jury or eech grand jury meter. Thislog
will givethe name of the subpoenaredpient, the number of cartons of documents submitted, the date or datesthey were
subpoenaed; the date or dates the documents were received; the Sorage location of these documents (eg., Aide B, Bins3
and 4); and whether the submissonispatid or complete. 1t may dso note additiond information, such asthe addresses of
theredpients, name, address and tdephone number of the company's contact; name, address and tdlephone number of
counsd; the exigence of search and compliance dfidavits eic. Generdly such contral logsarearanged in dphabeticd

order.
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Saf membersmay then beassigned to review the documents of cartain of the suibpoenaed companies. Withthe
above contra system in place, the 2aff member can then 9gn for or log out the documentsheisto examine. Thistype of

Sysem provides maximum control over the document review phase of theinvedigation.

e Bxhbits

Once documents have beenidentified asexhibits or patentid exhibitsfor ather grand jury or trid use, the arigingls
should be pulled and replaced with copies Additiond copies should be madefor courtroom or grand jury use as nesded.
For trid use, it isrecommended (and in most courts reguired) thet the exhibitsbe premarked. The practice may differ for
gandjuy u Sncethegrand jury isaninvestigdive procesding, Saff may nat be adleto antidpate awitness tetimony a
thissage Consaquertly, it may be necessary to mark the exhibitsasthey areused. Whenever or however they are
marked, they should be dearly idertified for therecord so thet it isdeer thet thewitnessistestifying about thet particular
document and no ather. Thisisepeddly important if you subssquently nesd to impeach thet witnesswith repect to his
tesimony about that document. Itisdso ussful in refreshing recallections. Further, it will assg the grand jurorsand dimingte
ambiguity.

Theprattice regarding the handling of grand jury exhibitsvarieswiddy within the Divison. Somedtormeysatach
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the exhibit to the transcript of thewitnesswho first discussed or identified it. Thedisadvantage of thismethod isthet the S&ff
mugt remember to which transript aparticular exhibitisattached. An dternaive method isto kegp dl exhibitsin ssparate
numbered foldersa onelocation, ether in the grand jury room or in the document doregearea. Asexhibitsare nesded for
ubseguent grand jury sessions, they areeasily located and retrieved. Some daffs maintain the arigind exhibitsinthe
document gorage areaand leave copies of each inthe grand jury room or withthe U.S. Attormey's office so the origindlsdo

not haveto betrangported to each sesson.

f. Chdnof custody

Someimesasubpoenaredipiant will produce acartain type of document which mey later bethe subject of a
chain of cusody disoute. Whileany document may concavably fall into this category, some are more susceptibleto such
damsthan others For example, video, audio and computer tgpes or other materids about which daims of dteration or
tampering may belodged arefrequently the subject of chain of custody dioutes. If you arenat dileto establish thechain of
cugtody and to account for dl the time the materidswerein your possesson, such materids may be exduded from trid.
Consaquently, it isimportant thet the Saff identify such materiasimmediatdy upon receipt and establish gopropricte

sdeguardsfor them. Logsand thetetimony of document custodians arethe best sefeguards
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5. Computerized document control

a Dexiption

Theusesaf computersfor grand jury invesigationsvary with thetypeand Sze of theinvestigation. Lower volume
document indexing goplications can usuidly be performed on the Wang using dataprocessing software. Larger document
indexing gpplications and goplications reguiring numeric computations must usudly be performed on mainframe computersa
the Dividon'scomputer center. Datamay be entered for both Wang and manframe goplications on the Wang by section
deicdsor a contractor faalities by contract keying vendors: Computerized dataobtained in machinereedableform from
target companiesmugt usualy be processed on amainframe computer. 122/ Applicationswhich requireminimd retrieve
and sorting capatilities can often be accomplished using Wang word processing sort utilities Examples of recent grand jury

upport gpplicationsindude the fallowing:

(1) Bxpensereport databasesinto which information from expense reports aredit card recaipts, diaries, and

arlinetickesaeentered. Reportsare generated showing thetravd and expensehisary of particular firmsor

groupsof firms
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(2 Bidtabulation databases are cregted from information, (often retained in machine reedale form), by Sates,
munidpdities andfedard agendes Repartsare generated showing the bidding histary of particular firmsor

groupsof firms

(3 Priceandydsdatabases are areated by entering invoice information from invoices, pricelids, rate schedulesor

price

122/ St membersfrom the Divison'sInformation Systems and Suppart Group (1SSG), with the asssance of Divison
atorneys have drafted a" Schedule of Documents' spedificdly for mechinereedable data. 1SSG should be contected
whenever it isantidpated thet machine reediable detawill be induded within the Scope of asubpoena

quatation documents Reparts are generated showing the effective price charged by or paid by eech company

onadaly bess

(4) Document index databases are cregted containing bibliogrgphic information, (dete, author, redipients, source,
document number, document type), and subject codes and/or brief desriptions of content. Reportsare
generated to group dl documents authored or recaived by awitnessin date order, Sorted by subject code, or, in

any ussful grouping and order.
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(5 Tdephonedatabeses are areated from sdected calls gopearing on target company tdephonebills Reports
are gengrated showing tdgphone activity betwean target phonesnumbersby date Asthisisapaticulaly
time-conauming andyss it isrecommended thet hillsfirst be processed for ahighly suspect period for one
company onates beds Only if it gppearsthat further andysiswill befruitful should larger stsof tlephonebillsbe

processed.

(6) Transript digest databeses are cregted to dlow searching for subject and witnessinformeation.

(7) Rl text transcript detabases are crested from machine reedable coples of tesimony provided by court

reporterswho employ adgptable sysems

(8) Soreening of very large document productions has been accomplished by contract pardegdsdidating

objective destriptions on abox-by-box bess Destriptionswere then transribed and KWIC (key word in

context) ligingsand box digests provided for atorney review.

9 If only asmplereordering of information isrequired, information can be keyed in columnsin aword
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processing document and sorted with word processing software. Someinvoice and pricing goplicationsare

wdl-quited to thisamplified goproach.

(10) Enlargements of computer-generated grgphics arested on aDivison plotter and of mgps and subpoenaed
documents have frequently been used to depict pricing and bidding information for grand jury and trid

presantation. Enlargementsand color copiesare provided by the FBI grgphics shop.

b. Advantagescavests

Thetimeloost bendfits of acomputerized sysem are usudly redized a the condusion of aprocessor seriesof
processes For example amanud system of typing index cards and acomputerized index system may require equia Saff
resourcestoimplement. However, if properly implemented, the computerized sysem will providefester, marerdidble
retrievd. Inaddition, the computerized sysemwill provideinformation bessd on more ariteriaand combinaions of criteria
then amanud sysem can usefully employ. Thereports described above are examples of the useful tools generated by
computer sysems Thetime and resources required to locate partinent informetion are greatly reduced and information can

be compiled inways nat possblewith manud sygems
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A computerized sydem requires torney involvement in desgn and implementation to ensure useful retrieva and
to protect work-product daims should pod-indictment discovery of asysem besought. A computerized sysem usudly will
reguire ubdantid involvement of non-attorney personnd aswel and, inlarge goplicaions, non-Government personnd.
Traning of gopropriate saf membersisrequired. Application devdlopment and traning will be moretime-intenavefor the
firg goplication utilized by agf.

Aswith manud sygems, overly ambitious projects may be completed too lateto beussful. Attention must be
given to planning resource reguirements and redligtic task schedules. Snce acomputerized system is dependent on
hardware and Software rdidhility, attention to badkup and reporting proceduresis required.

Useof acomputerized sysem requiresdsaplineand planning. Whileasystem can provideretrievd of
information not considered Significant & the beginning of aninvestigation, (for example, al documentsauthored by James .
Smith), retrievd of those documentsis preciseonly if dl authorsare dways entered in adandardized formd, i.e, Smith, JT.

Nat dl projectsare candidatesfor computerized sysems Many can be accomplished effidently manudly or with
combingionsof manud and computerized sysems

c.  Avaladlity of Divison and contract resources

Thelnformation Systems Support Group (1SSG) isthe office within the Divison responsblefor providing
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automated litigation support services 1SSG isan am of the Executive Office of the Divison; the group conggts of three units
Litigation Support, Systems Suppoart, and Office Automation. Thethree unitswork dosdly together to providethe Divison
automated litigation support sarvices

In addition to professond Government personnd, 1 SSG has accessto additiond asssance through various
contractsfor both sysemsand litigation support. Through these contracts, |SSG can S&f projectswith bath professond
personnd (sysemsandydts padegds etc.) and deicd parsonnd (codars keyears, €c.) onan "asnesded’ bess

Antitrust Divison Directive ATR 2850.1 outlinesthe formd proceduresfor ootaining litigation support from 1SSG.
Theprocedures arediscussed in detal bdow.

Theinitid request for litigation support should be meadeto the chief of the Litigation Support Unit (LSU). The
reguest should be mede as soon asthe 4t hasan ideaof what types of informetion they will recaive. Often, theinitid
reguest issmply aphone cdl informing | SSG that subpoenas have been served, and that 1SSG support may berequired to
computerize sdles or bid data, or to abstract documents, or to process datarecaived in computer form. In someindances
| SSG adviceisrequested while the gt is drafting the suibpoeng, epeddly in thoseinganceswhen daaisrequestedin
computer form. In other cases theinitid phonecdl isjust agenerd discusson of "what the computer can do for you', and
may result in the dedgon that automeated support isnat required. 1n sum, an attormey should contact the chief of LSU

whenever he hasany questionsa dl regarding litigetion support for aparticular inveigation.
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Oncetheinitid phonecdl ismade, and it isdetermined thet support iswarranted, the chief of LSU will assgna
case manege to theinvestigation. The case maneger, with the chief of LSU, will mest with thelegd &t to discuss
preiminary drategiesand deedlines The case manager adtsasa conaultant”, with thelegd 3&ff ashis"diat”. Thecase
manager isnat just another pardegd assgned to theinvedtigation. Each case manager isexpaienced inthelogigicd and
technicd problems normaly assodated with Divison mdters It isthe case manager’sresponghlity to deeminethemogt
oot dfident way to provide support for aparticular investigation. The case manager worksvery dosdy with thelegd d&ff to
determine the methodalogy thet best meetsdl budget and time condraintswhile providing aqudity product. Itisimportant to
remember thet | SSG hasno"'sandard” way of providing asssance. Eachinvestigaion pressntsadifferent st of
requirementsand problems  For example, whileit may befeeshblefor section personnd to computerize sdesinformetion for
onecass it may nat befeesblefor another case because of workload or time condraints

Initidly, the case manager isregpongblefor preparing a"support plan”. The plan should outling, among other
things, the type of asdsance required and whether Government or contract personnd, or bath, will perform therequired
tasks. Oncethe case manager has prepared the support plan, the contact atorney will recaive an ' estimate mema” fromthe
chief of LU, which summarizesthe support plan agreasd upon and esimates the contract costsand Government time
necessary to complete the project requirementsknown at thetime: If the estimateis under $20,000 for contract costsand

requireslessthan 320 hours of 1SSG personnd time, sction chief gpprovd isauffidant. If the esimate excesds ather the
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contract cogt or 1SSG personnd timelimit, the Director of Operations must gpprove the expenditure of resources. The
preferred method of recaiving Operaions goprovd isviaashart memo from the section chief, with the estimate memo
atached, judtifying the expenditures. Inmogt cases work on the project does nat begin until acopy of the esimate, with the
goproprigte Sgnatures, has been returned to the chief of LSU. However, in those indances with severetime condraints, ord
goprovd, or gpprova viaWang Officg, isaufficent.

Oncethe project begins the case maneager isrespongblefor directing and monitoring dl agpects of thelitigation
upport process, and for kegping thelegd &t gpprised of patentid problemswhich may dday completion of the project.

The casemanager isdso repongblefor kegping thelegd Sat goprised of the datus of the project onaregular bess

6. Aoccessto Documentsby Owner

The subpoeneed party should be accorded ressonable accessto his own documents, dthough he should not be
permitted such accessiif to do o would srioudy disupt the grand jury proceedings Generdly, these matterscan be
negatiated by tdephone

Gangrdly, the suibpoenaed party isgiven the option, in theimpounding order, of ingoecting the documentsinthe

gaf'safficear intheoffice of the United States Attorney for thedidrict inwhich thegrandjury isstting. Inaddition, the
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impounding order usudly isworded o that aparty producing documentsisnat precluded, & hisrequed, from having the
documentsingoected by athird party. 123/

Someimes adigoute may devel op regarding whether or not asuibpoenaredpient was accorded ressonadle
acoessto hisdocuments: To meat such dlegaions it isadvissble to kegp arecord of the datg(s) and time(s) of uch acoess
It issuggested that thisrecord be maintained by the document custodian or document derk inyour office or by someonedse
who can, if necessary, testify onthesubject. Clearly, the record should not be maintained by ag&f atorney. Therecord
should dso indude the date of the request(s) for access and anotation of any reesonswhy acoesshad to be denied & thet

time

7. Retumn of Documentsa Closeof Invesigaion

Documentsare usudly retained by the Government until the purpase for which they weere obtained hasbeen

accomplished. Documentslawfully ootained during agrand jury investigation are normaly kept until the condusion of any

avil acionsaisng out of thegrand jury procesdings

123/ See8Ele, aupra
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Howeve, it should be noted thet " documents; records or pepers produced in obedience to a subpoena duces tecum reman
the property exdusvdy of the person who producesthem and they must be returned to him as soon as proper useand
examingtion of them for the purpose for which they were summoned has been completed."124/ A subpoenaed party can
demand thereturn of hisdocuments a the condusion of the grand jury investigation or & the condusion of any ariming
proceedings aisng therefrom. Acoordingly, theimportance of obtaining animpounding order as discussed previoudy cannot
be overemphasized.

Copies of subpoenasd documents may be mede by the Government and retained 125/ Howeve, if the
Subpoenaed documents weere obtained by anillegally congtituted grand jury, the Divison may haveto return the copies 126/

Divisgon palicy isto return or destroy subpoenaed documentswhen they areno longer of useto the Divison, even
absent agpedific request from the document submitter. 127/ When the documents are to be returned, $aff should contact
counsd for the subpoenaredpient and make gopropriate arangaments: Some companies may nat want the documents

back and will

124/ InreBendix Aviation Corp., 58 F. Supp. 953, 954 (SD.N.Y . 1945); In re Petroleum Indus Investigation, 152 F.
Supp. 646 (E.D. Va 1957).

125 InrePeroeum Indus Invedtigetion, 152 F. Supp. suprg; Mayland and VirginiaMilk Producars Assnv. United
Saes, 250 F.2d 425 (D.C. Cir. 1957).
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126/ United Satesv. Wallaoe & Tiemen Co, 336 U.S. 793, 800 (1949).

127/ Divison Directive ATR 2710.1.
authorize the S&ff to dred or otherwise destroy them. Obvioudy, thiswould save 3&f sometime. However, most

compenieswill want their documentsback. Somewill pick them up. Otherswill acoept retumn by mall. Thegaf should

keegp accurate written records of the dete and method of returmn for eech submisson.

E

1 Tage/aubject ddfinition

A "target” isdefined as"aperson asto whom the prosecutor or the grand jury has subtantid evidencelinking
him/her to the commisson of acrime and who, in thejudgment of the prosecutor, isa putative defendant.” A "suigjedt” is

defined as"a person whose conduct iswithin the soope of the grand jury'sinvedtigation.” 128/

2. Rightsof witness
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A grand jury witness does nat have the samerights as someonewho isarrested and then interrogated by the

padice Asaresult, agrand jury witness does ot haveto be advised of hisconditutiond rights

128/ USAM.911.150.
a  Noright torefuseto ansver quetions

Thereisno right to refuseto ansver questions unlessthe witness can assart theright againgt df-incrimination o

esablish that some ather privilege goplies 129/ A witnessmay d <o refuseto ansver quesionsbassd onillegd dectronic

rvallance 13

b.  Norighttobeadvised of 5th

Amendment (Mirandg) rights

A witness has no recognized right to be advisad of his 5th Amendment right not to be compdled to beawitness
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agang himsdf. However, the practice of nat advising awitness of his5th Amendment privilege has nat been expresdy
goproved. The Supreme Court in United Statesv. Waghington, 431 U.S. 181 (1977), and United Siatesv. Mandujano,
425 U.S. 564 (1976), dedined to decide whether agrand jury witness must have been warned prior to testifying of his5th
Amendment privilege againg compulsory sdf-inarimingtion before such tesimony can be usad egaing thewitnessin alater

prosecution for asubgtantive arimind offense 131/ In Mandujiano,

129/ United Satesv. Mandujano, 425 U.S. 564, 581 (1976) (grand jury witness has absolute duty to ansver dl questions,
et only toavdid 5th Amendment dam).

130/ Se8DA4, wpra
131/ A grand jury witnesswho washot advisad of his5th Amendment right may, however, have hisgrand jury tesimony
usad againgt him inasubsegquent perjury prosscution. United Statesv. Wong, 431 U.S. 174 (1977).
the Court took cognizance of thefact thet federd prosecutors cugomarily warn “targets' of their 5th Amendment rights
beforegrand jury quesioning begins: Smilarly, in Washington, the Court pointed to the fact thet S5th Amendment warnings
wereadminigered as negating "any possble compulson to sf-inarimination which might atherwiseexis” inthe grand jury
Seiting. 132/

Somelower courts gopear to have devd oped theview that if the grand jury witnessisadefendant or virtudly a

defendant (1.e, target or prosecutor has reeson to bdieve he may beindicted), then warnings must be given. 133/ But where
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the Government has nat entertained theideaof bringing aimind chargesagang awitness it hasno duty towarn him.134/
Basad onthedbove itisthe palicy of the Department of Justiceto adviseawitness of his5th Amendment
privilege, notwithganding thelack of adear Condlitutiond imperative. Divison attorneystypicaly atach an"advice of rights'

form to each witness subpoenaand raterate thoserights before the grand jury. 135/

c.  Noright to benatified of datus

132/ 431U.S & 188.

133 United Satesv. L uxenberg, 374 F.2d 241 (6th Cir. 1967).

134/ See Urited Sietesv. DiMichdle, 375 F.2d 959 (3d Gir.), cert. denied, 389 U.S, 838 (1967); Robinsonv. Urited
States, 401 F.2d 248 (9th Cir. 1969).

135 See8G3, infra
A witnesshasnoright to betold thet heisa potentid defendant or target of theinvestigation.136/ The prosecutor

hasno duty totdl agrand jury witnesswhat evidence it may have againg im.137/ Agan, however, itisthepalicy of the

Department of Judiceto advisesawitnessof his"target” satusif suchisthecase
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d.  Norighttobeadvised of

right to recant tesimony

A witnesshas no right to be advised thet he may recant testimony and, thereby, avoid aperjury charge under 18

U.SC. §1623.138/

e Norighttooounsd ingrandjury room

Thereisno right to have counsd present in the grand jury room. 139 A witnessmay leavethe grand jury roomto

conault with

136/ United Satesv. Washington, 431 U.S. 181 (1977) (witnesstedtified following aMiranda-type warmning a the grand
jury and these Satementsweere later used againg him at trid; therewas no right to be tald thet hewas a putative or potentiad
defendant); seed 0 United Statesv. Swacker, 628 F.2d 1250, 1253 (9th Cir. 1980) (witness advisad of 5th Amendment
privilege but not advised of target Satus).

137/ SeeUnited Stesv. Dd Toro, 513 F.2d 656, 664 (2d Cir.), cart. denied, 423 U.S. 826 (1975).

138 SeeUrited Satesv. Gill, 490 F.2d 233 (7th Cir. 1973), cart. denied, 417 U.S. 968 (1974).
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139 Fed. R. Crim. P. 6(dl).
counsd. 140/ Such conaulitations should not be dlowed to interfere unduly with the grand jury procesdings and may be

gopropriatdy regulated 141/

f.  Noright to gopointed counsd

The6th Amendment right to counsd does nat atach a the grand jury Sage because no crimind procesdings
have been indituted, nor do the Mirandarrights of gppointed counsd atach becausethe grand jury isnot the equivaent of
custodid paliceintarogation. Smilarly, the Crimind Justice Act, 18 U.SC. § 3006A, authorizing gopointment and payment
of counsd inindigent cases, doesnot providefor gopointment of counsd for an indigent grand jury witness

Often, it isto the advantage of the Government to seek counsd for thewitness The Federd Defender’'s Office
will represent the witnesswithout gppointment. In the unusuid case where Federd Defenderswiill not advisethewitness
because of aconflict or ather resson, gopaintment of apand atorney may be mede under the provisons of the Crimind

Judice Adt,

140/ SeeUnited Satesv. Mandujano, 425 U.S. 564, 606 (1976) (Brennan, J. concurring) (may congult with ettorney &
will).
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141/ InreTiermey, 465 F.2d 806, 810 (5th Cir. 1972) (witness dlowed to consult only after every two or three questions,
court has power to prevent diruption of procesdings by frivolous departure from grand jury room), cat. denied, 410U.S,
914 (1973); InreLowry, 713 F.2d 616 (11th Cir. 1983) (no right to consuilt after each quedtion); United Satesv. Soto,
574 F. Supp. 986 (D. Conn. 1983) (immunized witness may leave grand jury room every 20 minutesto consult with
counsd for ten minutes, dthough witness may write down neither quesionsnor hisansversto them).

dlowing for counsd when thewitnessfaceslass of liberty (for example, potentia contempt charges).

g Newsmenhaveno gead rights

Thereisno righnt, asanewaman, to refuseto tedify concerning news sources 142/ However, the Department of

Justice has adopted apalicy which rericts the authority to issue subpoenasto newsmen. Departmenta procedures are st

forthin28 CF.R. 5010143

3. Depatment of Jusicepdlicy re

advice of rightsand target datus

The Depatment of Jusicehesaninternd palicy for adviang grand jury witnesses of their 5th Amendment rights

and of their datusas""targets” if thet isthe case 144/ Under Department of Justice palicy (U.SA.M. 9-11.153), witnesses
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beforethe grand jury will generdly beadvised of thefdlowingitems

142/ Branzburg v. Hayes 408 U.S. 665 (1972).
143/ SeeCh.lll 8A.2l. andU.SAM. 9-2.161; sseds0 ATD Manud 111-82.
144/ Divison atorneysshould aso check thelocd rulesinthe didrict where the grand jury isSitting and consult with the U.S.

Attorney about any locd palicies
a Naureof theinquiry

Thisinformation should not be provided if it would compromisetheinvestigaion. For example, if advisng the

witnessthat the grand jury isinvestigating agpedfic antitrust violation might jeopardize the case, the Divison atorney may

more gengdly saethat the invedigation concarnsvidlaionsof federd antitrudt law.

b. 5thAmendmentrights

Thewitnessistold that hemay refuseto answer any question if atruthful answer would tend toinariminate him.
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¢ Anythingsadmay be

used againg thewitness

d  Thewitnessmay leavethe

room to consult with hisattorney

e If gopropride thet they ae

atarget of theinvegtigation

f.  Adviceconcerning counsd'spotentid

or actud conflict of interest

It isthe Divison's pdlicy, where gopropriate, to advise the witnessthat heisentitled to retain counsd who doesnot

uffer fromapatentid or actud conflict of intered.

0. Advicedf rightsatachment to subpoena
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Therightssat forthin Sectionsa-d. aove should be attached to the subpoenadirecting thewitnessto
gopear.145 Thewitness should acknowledge on the record thet he underdandshisrights. Although Divison practiceisto
avisedl witnesseswho are expected to assart thar 5th Amendment privileges of their rights only tergets need be spedificaly

advised of thair rightson the record.

4.  Subpoenangasubjet or target

a  Depatment of Jugicepalicy

Thegrand jury may Subpoenaand question atarget or asubject. 146/ However, because of possbleprgudicein

reguiring atarget to invoke the 5th Amendment before the grand jury, atarget should not be suibpoenaed unlessthe United

SaesAttorney or gopropriate AsSgant Attorney Generd

145 See Appendix IV-2 for asample advice of rights attachmentt.

146/ See United Statesv. Weashington, 431 U.S 181 (1977).
goedificaly goproves147/ Moreove, if both the target and hisatorney sgnify inwriting thet thetarget will invoke his5th

November 1991 (1¢ Ediition) I\V-88



Amendment privilegeif cdled, then ordinaily, thetarget should be excusad from testifying, 148/

b. Tagdletes

Inmogt cases, the Divison atorney should natify atarget of an antitrugt invedtigaion aressonddletime prior to
seeking an indictment to afford him an opportunity to tedify beforethe grand jury. Thetarget natification letter shouldindude

thefalloning

(i) the dete on which the target may appesr; (i) thet the target is advised to consult with counsd about the metter;
(ii) thet the target will haveto waive his5th Amendment privilege againg sdf-incrimingtion explicitly prior to
tedtifying; (iv) thet, should hetegtify, the target will haveto consent to afull examination under ceth, to be conducted
by atorneysfor the Government and/or by the grand jurarsthemsdves and (V) thet anything thetarget says

beforethe grand jury may be used againg him, 149/

147/ USAM. 911151
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148/ SeeCh.V8D.3,

149 See Appendix IV-3 for asampletarget letter; ssedso ATD Manud 111-0.
The Government is under no obligation to natify atarget prior to indictment and, of course, should not do sointhe

rare case where uch action might jeopardize theinvestigation or prosacution because of the likdihood of flight, destruction or
fabrication of evidence, endangament of ather witnesses, undue dday or atherwisewould be inconggtent with the ends of

judice 150/

C.  Request by tagetsto tedify

Although thereisnolegd duty to dlow atarget to testify beforethe grand jury, 151/ assamatter of palicy, any such

person S0 reguesting should be parmitted to tedtify, unlessit will cause dday or atherwise burden thegrand jury. 152/ Always

avisethegrand jury of thisrequed.

If the target tedtifies the record should reflect:

(1) anexpliat waver of the privilege againg df-inarimination (which may be shown by thetarget himsdlf or by a
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letter from hisatorney);

150 USAM.9-11.163.

151/ SeeUnited Satesv. Gardner, 516 F.2d 334 (7th Cir.), cart. denied, 423 U.S. 861 (1975); United Statesv. L everage
Funding Sys. Inc., 637 F.2d 645 (9th Cir. 1980), cart. denied, 452 U.S. 961 (1981).

152/ USAM. 911152,
(2 waiver of counsd, if not represented; and

(3 thefact of thevaluntary gppearance.

d.  Requed by target toreed

written or prepared Satements

TheDivisonwill opposeareguest by atarget to submit awritten Satement to thegrand jury. Such datementsare

fundamentdly sdf-sarving, do nat dlow thejury to waigh the witness aredilhility, and cannat ordinarily beussdtodevdopa

cazefor pajury or fdse dedaraion, unlessthe Satement is made under pendlty of perjury.153/ Advisethegrand jury of your
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padition on any such request and seek their concurrence, for the deciSon whether to accommodate such arequedt isleft to

the sound discretion of the grand jury. 154/

5 Intaviening grand jury withesses

a Timing/subject metter

153/ S=18U.SC. 881621, 1623.

154/ USAM. 911152
It isoften useful to interview agrand jury witnessprior to histesimony. Such aninterview, however, mud be

voluntary. Thewitness counsd often requestssuch aninterview.
A grand jury witnessinterview ismost hdpful when the S&ff isnot cartain of the extent of awitness knowledge
For example, an esimator may be subpoenaad to tetify aoout bidding on public utility projects wheninredlity hebidsonly

privatewark. Aninterview insuch astuaion may savetime beforethegrand jury.
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Aninteview'subject mdter isleft to the discretion of the g, If awitnesshasan atorney presant, the subject
meatter may belimited so thet thetrue direction or targets of the grand jury arenot disdosed. Anatorney taking notescan
recdl much more then can awitness gopearing by himsdf beforethe grand jury.

Theddaf may dso want to confront apotentid witnesswithincriminating evidenceto prevent the witnessfrom
perjuring himsdf beforethe grand jury. Thereare drawbiacks, however, to confronting awitnesswith evidenceinan
interview. If awitness hasknowledge of such evidence before he gopearsbeforethe grand jury, hewill havetimeto
faricaeaarediblesory. When reveding information to awitnessin an interview, kegpin mind that “forewamedis
forearmed.”

Thetiming of witnessintervievs must balance sverd conddarations: Ontheonehand, if aninterview issought to
determine whether awitness has evidence that isworth putting before the grand jury, aninterview obvioudy should be
conducted well beforethe grand jury gopearancedate. Thereareno savings of time, money or effort if thegrand jury is
asambled and the 2t decides nat to require an gopearance before the grand jury. Ontheather hand, if anintarview is
conducted sometime beforeagrand jury gopearance, awitnesswill have the gpportunity to think about the Subject matter.
Thismay beapradlemif itisthought thewitness may not be candid. If awitnessisindined to testify fasdy, quesioning him
cold beforethe grand jury may resulit in such avioudy fdsetesimony thet hewill be unettractive assaddfensewitnessa any

Ubseguent trid.
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b. Cannat subpoenaawitnessfor aninterview

A witness should never be subpoeneed for an interview. "Nather the FBI nor the Strike Force nor the United
Sates Attorney has been granted subpoenapower for officeinterrogation outsde the presence of the grand jury." 155/
Conggent with the caselaw, "request Subpoenas' directing awitnessto gopear before the United Sates Attorney or his
assdantsare not pamissble under departmentd regulations 156/ Thus, whilethe execution of asubpoena ad tedificandum

may result inaninterview with awitness, such aninterview must bevolurtary.

155 United Stesv. DiGilio, 538 F.2d 972, 985 (3d Cir. 1976), cart. denied, 429 U.S. 1033 (1977); sseedo Durbinv.
United Sates 221 F.2d 520 (D.C. Cir. 1954) (the Satutes do not recognize the United States Attorney's Office asa proper
ubditute for the grand jury room).

156/ USAM. 1-14.111.
It issuggested thet when agrand jury witnessisintarviewed, arangementsfor theinterview be memaridized in

writing, showing the vauntary nature of theinterview. 157/ Othawise, the Saff may befaced with damsof grand jury

abuse 158/
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6. Quedioningwitnesses

a Byatomey

Typicdly, onedtorney isdesgnaed asawitness lead examing. Before subdantive questionsare possd, severd
preiminary matters should be addressed.

Initidly, thewitness should be sworn by the grand jury foreperson. If the Saff wishesto makethe withessmore
comfortable, the nature of the procesding may be explained and theindividuas presert identified. Whilenat legly
mendated, the S&ff may chooseto reed awitnesshisrights. Thus, eech witnessmay beadvisad: (1) thet histesimony is
given under oath and isbaing recorded; (2) thet he can be prosscuted for perjury or for meking fdse saementsif hefalsto
testify truthfully; and when extraemphedasisdesred, (3) thet pajury isafdony punishable by up tofiveyears

imprisonmen.

157/ SeeCh.V §H.

158/ S eq., Durbinv. United Sates 221 F.2d 520, 522 (D.C. Cir. 1954); United Satesv. JohnsManwille Carp., 213
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F. Supp. 65 (E.D. Pa 1962).
Inthe areaof Subgtantive queioning, preparaionisvitd. Thegaf should befully avare of every document thet

bears on thetesimony of awitness dthough for tecticd purposes awitness may not be confronted with every document.
Theddf should dso befamiliar with prior grand jury testimony connecting the witness to the matters under investigation and
any information about thewitness gained from interviews or other sources

Thelead atorney should dso deve op an outline of aressthat should be covered during the questioning with
referencesto revant documentary maerid. The outline should fully deveop thewitness knowledge of the metters under
invedigation aswdl asdl rdevant implications and inferencesto be dravn from the documents: The outline should further
diat informaion inaform that isbath logica and essy for the grand jury to undersand. 159/ Theoutlineisvery important
ancethetetimony may not fallow the order anticipated by the attorney. Use of an outlinewill dlow the atorney to pay dose
attention to thewitness answersingead of thinking about thenext line of inquiry. A witness ansvers may suggest certain
avenuesthat demand immediate fallow-up questions, regardless of whether they fit into the order of theoutline. Anoutline
enablesthe attorney to condder and regpond to every anser given by the witness while hischecklis enauresthat dl desired

aessaecovered.
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159 Atthisdage theexamining atorney should bedert to any technicd terminology or phrases uniqueto apaticular trade
or professon that will be used during the questioning for such will haveto be dearly defined so thet bath thewitnessand the
grand jury underdand the examination.

Thedtormey's questions should be dear and unambiguous and kept as short asposshle. The questionsshould
nat beleading unlessthe quesioning isin preiminary aress or the witnessbecomes evadve, recddtrant or hodile They
should nat be argumentative. Questionssuch as'explan,” "goon," "destribethe medting” arebes. Thereareseverd
ressonsfor this Arg, thewitness cannat later daim he did not undergtand the question. Second, when used for
impeechment later & trid, awitness narrativeisfar more compdling theanayes' or "no”’ answer to aleeding quedion. Fndly,
themoreawitnesstalks themoredfficutitistolie Thereisno doubt thet meany withesses make dipswhen ansvering
quesionsin nardiveform.

Quedioning mugt be detalled and thorough in an effort to obtain dl of thewitness afirmaive knonmedgeand to
indicate the boundaries beyond which heismerdy soeculaing. Thus the examining atorney should nat be satified with

gengrdized datements or condusonsof thewitnesssnce such are of little usein esablishing the foundation for anindiciment

and aregenardly inadmissblein court. Theexamining atormey must follow through to obtain the who, whet, when, where

and how of matters. Thisis particularly true regarding Satements of congpiracy wheretheinitid indination may beto acoept
genadized admissonsof culpahlity. For example, if awitnessistedtifying concaring cartain congairatorid medtings itis

essantid to obtain hisrecallections of the datesand locations, the names of the partiaipants, the exact nature of the discussons,
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the gpedific dedsons or agreaments which were mede, and the subssquent ections of the participants.

If ahodilewitness provides efirmative information asto evertts, it isusudly best to develop the detallsof these
eventsto thefulles extent possble. If ahogtilewitnessisnot lodked into who, what, when, why and whereanswversin his
grand jury tesimony, it isunlikdy thet those detalls can be developed for trid. The staff should know if awitnesswiill not or
cannat provide Spedificsbefore an indiciment issought.

Thereare ome Studtions however, whereit isunwiseto pressawitnessto givetoo many dealsto thegrand
jury. For example inalong-term conspiracy, if eech witnessis pushed for dates, timesand places of every mesting,
incondgendesand erarsaeinevitéble Thus if awitnessgives"good' tesimony beforethe grand jury, it may bewiseto
oday asking speaific quedions until the witness has hed hismemary refreshed in aninterview. Thisgpproach degpendson
how coopearaiveawitnessisviewed. Thisisajudgment cdl thet should be mede by an experienced atomey.

When examining thewitness, the atomey should havein mind three generd djetives. Thefirg and most
important isto obtain from the witness dl the afirmative knowledge thet he has on the eventsin question. Second, the
atorney should meke surethat if thewitnessdisdaims knowledge or damslack of memoary, dl thearessinvaved ae
covered o that if the witness subsaquently tedtifiesfor the defensein any case, the transcript can be used on
cross-examination to confront any "improved memory”* of thewitnesswith hislack of memory beforethegrandjury. Third,

the questioning should proceed in amanner whereby the atormey and thejury can evduate thewitness credibility. Whenthe
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atomey isstified thet the witness has been questioned sufficiently so thet hiscrediibility or lack thereof isgpparent, and the
other two objectives have been stiffied, the witness should be excused. If awitnessdecidesnot to disdasewhat heknows
itwill berarethat even themost skillful questioning will chenge hisdedsion.

Tothisend, some of the best adsavallableto an examining atormey aredocuments. Initidly, documentsshould
be given grand jury exhibit numbersthat the examining atorney should nate for the record immediately prior to showing them
tothewitness Theexamining atormey should then, asaprdiminary matter, didt from thewitness auffident identifying
information concarning the document so thet it isdear to the grand jury and for the record exactly whet document isbaing
discussed. For ingance, inthe case of amemorandum, the examining atormey may ask thewitnessthe date of the
documert, the names of the company and individud who crested the documernt,, itsgenerd subject metter, and theidentity of
any addressses: When using acomplicated document or onethat isof centrd importanceto theinvestigation, the examining
atorney may asowishto digribute copies of the document to the grand jurors or usean enlargement thet can beesslly
fallowed by bath the witness and grand jurors as questioning progresses. Once these seps have been taken and therecord

isdear, subgtantive quesioning can begin 160/

160/ Itisextremdy hdpful infully developing grand jury testimony to interview cooperating withesses beforenand and to
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review with them nat only their expected tesimony, but dso the documentsthey will be asked to identify. In cassswherea
number of documentswill be used, they should be
Footnote Continued

Theexamining atormey should, if a dl possble, have another 4 atorney with him during grand jury sessons.
Thisatormey should be presant during dl important witnessinterviews conducted by the examining atomey prior tothegrand
jury sesson and should review the examining attorney’'sgrand jury outline of questions: Bath atorneys should be satidfied thet
theoutlinewill diat dl rdevant informetion. Theatorneys should then agree on the procedures they will fallow during the
examingion. Itissuggested thet the atormey not doing the examination dosdy fallow the examining atorney’s outline during
questioning o thet dl aessare covered. Theligening attorney should make notes of ansversand of any areesnot fully
deveoped. He should then conault with the examining atorney ather a the teemination of anareaof quedioningor @ a
bresk to Suggest additiond or darifying questions 0 thet any gapsin the examination can befilled. Theligening atomey
should gengrdly not interrupt the examining atorney's questions or pass natesto him during questioning asthiscan interfere
with theflow of testimony and digract bath thewitness and the examining attorney.

Despitethe begt eforts of an examining atomey to diat full and truthful tesimony from awitness occesondly a

witnesswill be

160/ Continued
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reviewed with thewitnessin the order in which the examining atomey intendsto use them during questioning. Sucha
procedure nat only dlowsthewitnessto underdand the interrdationship of the documents and thefull import of the dtorney’s
questions concarning them, but frequently reassures the witness concarning his gppearance so thet thetestimony ismore
coherent and complete

intentionally evadve mideading or untruthful on paintsthat are materid to theinvestigaion. Theexamining atorney must then
be avarethat hisquesionsmay form the b sfor alater charge of parjury (18 U.SC. 8§ 1621) or fdse dedaations

(18 U.SC. §1623) and condruct arecord accordingly. 161/

Initidly, dl of the admonitions concerning proper questioning technigues goply to the examingtion of awitnesswho
may be committing perjury. Thequesionsshould bedear and condse They should center onissues materid tothe
investigation. Moreover, therecord must be dear that the witness has not misundersood aquestion or hasbeen mided, 0
the examining attorney may wish to defineterminalogy again or ask the witnessif he fully understands particular questions
Examinaion mugt befar but firm; vigorous if necessary, but never abusve. Nonrespongve or evasve ansversshould not
be acogpted. The examining atorney should not, however, engagein unnecessary repetition or other conduct inan effort to
coax thewitnessinto the commission of perjury or fase datements as such conduct may be abuse of thegrand jury

process 162/
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161/ For demeantsof theseoffenses, sse Ch. VIII.

162/ Bursey v. United Sates, 466 F.2d 1059 (Sth Cir. 1972).
b. Bygradjurors

An atentive and interested grand jury will usudly have quedionsfor thewitness Whenever possble, questionsby
membersof the grand jury should be defarred until the atorney’s examination is completed.

Therearea leadt two proceduresthat may be used in teking grand juror questions

1. Theatorney may dlow the grand jurorsto ask the questions without prior screening or discussion.

2. Thedtorney may ask the witnessto leave theroom, discussthe questionswith the grand jury, and, if

necessary, discusswhy cartain quesions may beimproper. Upon thewitness return, ether the grand jurorsor

the attorney may posethe question.

Insomejuridictions, it isthe practice of the United States Attormey to prescreen grand juror'squestions. The

fallowing congderations should be ket in mind when determining whether aquestion to awitnessis gopropriate:
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a whether the quesion disd oses other factsin theinvestigation that should not become known to the witness,

b. whether thewitnessishodile

¢. whether the quesion may cal for privileged, prgudiad, midesding or irrdevant evidence

Evenif not mandated by locd practices prescreaning quesions may beuseful if a'"runaway” grand jury is
adversdy afecting therecord.

Inmany casss, thejurorsask excdlent questionsand their participation may ad theatomeys Thus, the St may
aso want to congder making copies of cartain documentsfor the grand jurorswhereit would be hdpful to them infallowing
the questioning or theline of tesimony. Grand jurors have expressed thair gpprediaion for thispracticeasahdp inthar

underdanding of thetesimony. It dso furthersthar feding of involvemen.

7.  Accesby withessto counsd

Animmunized witness has no dear-cut right to consuit with counsd, but reesonable conaultaion isusudly

permitted and |ooked upon with gpprova by the courts 163/ 1n the opening remarksto thewitness the Government
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atorney will oftentd| thewitnessto ask for abrief recessif he hasaneed to consult with counsd. Itisprudent to ask the

court

163/ United Saesv. Manduiano, 425 U.S. 564, 606 (1976); Inre Tierney, 465 F.2d 806, 810 (5th Cir. 1972), cert.
denied, 410 U.S 914 (1973); seedsn InreLowry, 713 F.2d 616 (11th Cir. 1983) (witnesshas no right to disrupt grand
jury to consult with counsd after every question).

reporter to note the time the witnessleaves the room and thetime he returnsin case theseinterruptions become disruptive of

thegrand jury process

Animmunized withesswho inggs upon leaving the grand jury room frequently and consulting with an atormey a
length may betaken to the court for an order directing the witnessto discontinue such apractice and, if necessary, to etablish
ground rulesfor such conaulitations 164/ A witnesswho has nat bean immunized presumably hesastronger reeson and,
therefore, agreater right to consult with counsd, dthough the extent of thisright isnot dear. 165/ Unreasonable conauitations
should nat be permitted to obstruct the orderly questioning of the witness

Alternativdy, wherethereisabuse of theright to conault with counsd, the atormey in charge of the grand jury may
amply dedineto parmit consultation. If thewitnessthen refusesto ansver questions, the atormey for the Government should
teke the matter beforethe court for aruling on the propriety of the questions. Assaedin Pegdev. lanidlo, 21 N.Y .2d 418,

235N.E.2d 439, cart. denied, 393 U.S. 827 (1969):
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164/ SeeUnited Siatesv. Soto, 574 F. Supp. 986 (D. Conn. 1983) (thewitnesswas dlowed to consult with counsd for
ten minutes after a20-minute question period beforethe grand jury).

165 Compare United Satesv. Mandujano, 425 U.S & 606 (Brennan, J, concurring) (may consult with attorney a will)
withInreTiemney, 465 F.2d & 810 (witness dlowed to consult only after two or three questions).
By requiring the matter to be taken to the presding Judtice, the proceediing is expedited and the danger of gdling

tecticsreduced. Thejudge can rule on questions of pertinency, ater argument of counsd. He can detlermine
whether acdoradle daim of tesimonid privilegeis presented, and caninform the defendant of the extent of his
immunity from prosecution for prior offenses. Whereawitness paragsin rasing ogjectionswhich are papebly
nat in good faith, the judge may compe him to desist from this course under the sanction of [avil] contempt

proceedings

Quedioning awitness about his conversationswith counsd to ensure that he has been gpprised of rightsand

reyoonghilitiesis parfedly pemissble 166/ Care should betaken nat to examine thewitness as to these conversations with

counsd inamanner that would vidlate thewitness atormey-dient privilege
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8 NoteTaking by witness

Thereare no cases addressing the question of whether awitness may take notes of the questionsasked during his
grand jury gopearance. Itispreferableto disoourage awitness from taking notesfor severd ressons. Frd, it will lengthen

and oday the grand jury procesdingsif hetakes

166/ United Statesv. EH. Koester Bakery Co,, 344 F. Supp. 377 (D. Md. 1971).
nateson every question heis asked before ansivering. Thisdday iscompounded if the witness dso consultswith hisatomey

before answering the question. Second, it underminesthe secrecy of the grand jury proceedings. It dlowsthewitnessand
hisatorney to track more accuratdy the direction and progress of an invedtigation thenif thewitnessonly heshismemary to
rely onin reporting what occurred during his gopearance beforethe grand jury. Becausethe witnessand hisatorney are
under no sscrecy obligation under Fed. R. Crim. P. 6(e), they arefreeto drculate notesto other defense atorneysand
progpectivewitnesses Andly, verbatim notes essantidly provide awitnesswith atransoript of histestimony. Fed. R. Crim.
P. 6(€)(1) providesthat the court reporter and Government atormeys are the only people authorized to meke and maintain
therecord of thegrand jury's procesdings. Thus awitnesswho prepares verbatim notesismeking an "unoffiad” transoript

of theproceedings  Therulesdo nat authorize such atranstript and it isincond gent with the mgority of caselaw thet denies

November 1991 (1¢ Ediition) I\V-106



awitness automatic accessto atransipt of hisown tesimony beforethe grand jury. 167/

In atempting to prevent witness note-taking, it isbest to consult with the U.S. Attorney's Officein the digtrict
wherethe grand jury Ststo seeif they have encountered this prablem before going to the court. The best gpproach touse
with mog courtsisto emphesze the dday the nate-teking is causing and the potentid for compromising the secrecy of the

grand jury's procesdings

167/ S=Ch.ll §EL
9. Abusdf withess

a  Approprigetrestment of witnesses

Every witness should be treated firmly but with courtesy and congderaion. Each witness should beexamined as

if histesimony and your examination will become public. Intheevent thet it becomes necessary to aoss-examineawitness

vigoroudy, do nat beabusve. Such abuseisimproper, will not be productive and will dienatethe grand jury. Do not

examinethewitness asto hisconversations with his counsd in amanner thet would vidae thewitness atomey-dient
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privilege 168/ Unnecessary, repetitious questioning should beavoided. If the court determinesthet the purpose of repetitious
guestioning isto coax thewitnessinto the commission of perjury or contempt of court, such conduct will be held an douse of
thegrand jury process 169/

Do nat attempt to "trick” thewitness by asking hisreaction to tesimony that doesnot exi, or by advisng him thet
documents are avalable that demondrate acartain point when, in fact, the documents do not exist or the documents do not

upport theexaming's charatterization. Should thewitnesstedify on the basis of such confrontation, hewill bein

168/ Questioning desgned merdly to ensure that awitness has been goprised of hisrightsand responghilitiesispemissble
United Statesv. EH. Koester Bakery Co., 334 F. Supp. 377 (D. Md. 1971).

169 Bursey v. United Sates, 466 F.2d 1059 (Sth Cir. 1972).
apogtionto retract uch tesimony a trid. Further, the Government will be embarrassed if the court and jury become avare

of the"trick."

b.  Wha conditutesabuss?

Inimidation of thewitnessby actud threats of arimind procesdings (as disinguished from "cautions' or reminding

him of hislegd odligation to betruthful) isabusve conduct. Bullying awitness that is forogfully questioning in such amanner
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asto makeit cbviousthet thewitness should give cartain answers, could condtitute abuse. Toneor inflection of the
examina’'svoice, dthough nat discoverablefrom the transtripts, can bedbusveaswdl. Such conduct by the S, if
auffidently excessve may S0 biasthejury asto deny alaer-indicted defendant theright of due processof law. 1t may dso

have the opposte effect of making the grand jury hodtileto the Government.

Cc.  Appearanceof aouse

Careshould be taken to avoid even the gopearance of dbuse. Mations attacking the grand jury on such grounds
can only reault in harm to the Government; for example, by ddaying theinvestigaion. Further, the court, intheexerdse of its
inherent power to Lupavisethe grand jury, concaivably could hdt the examingtion of any given withesswho isdlegedy baing
abusd, or eventheinvedigation itdf, inaflagrant case. While the court might be reveersed on gpped, such aruling should be
avoided.

Of course, the Government atorney should take care that heisnot abusad by thewitness: Obnoxious
recadtrant witnesses should be dedlt with firmly and the Government attorney should meke it dear thet heisin contrd of the
gtuation. Whileexperienceisthe only trueteacher, where gopropriate, the Government lavyer should not be efrad to cut off

thewitness admonish thewitnessor athewise contrdl the Stution if thewitnessis not addressing the questions posed.
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d Efettof duse

Although rare, prasscutoria aouse of anon-defendant grand jury withesshesresuited inthe digmissal of an
indictiment. Courts have used two distinct besesfor dismissing indicdments based on thistype of abuse. Some courtshave
dismissad anindiciment on due process groundsif the defendant can show he suffered actud prgjudice because of thedbuse
of awitnessbeforethe grand jury. 170/ Evenif the defendant makes no showing of prgjudice, afew courtshave dismissed
indicimentsin an exerdse of thar supervisory power to correct flagrant or persstent prosscutorid abuse 171/ However, the

continued vdidity of these casssishighly suspet inlight of Bank of Nova Scatiav. United Sates 487 U.S. 250 (1988), in

170/ United Satesv. Serubo, 604 F.2d 807, 816-17 (3d Cir. 1979).

171/ 1d. Seedso United Satesv. DiGregorio, 605 F.2d 1184, 1189 (1<t Cir.), cart. denied, 444 U.S. 937 (1979); United
Saesv. Esepa, 471 F.2d 1132, 1136-37 (2d Cir. 1972).
which the Supreme Court required ashowing of actud pregjudice before dismisang an indiciment based on dleged

misoonduct beforethe grand jury.
Anexample of an unsuccessful mation dleging adenid of due process because of witnessabuseisfound in
United Satesv. Bruzgo, 373 F.2d 383 (3d Cir. 1967). Bruzgo moved for digmissa of theindictiment becausethe

prosecuting attormey thregtened awitness before the grand jury, who was assodiated with Bruzgo, with loss of United States
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dtizenship, fiveyearsimprisonment and a$10,000fine Thewitnesswasdso refared to asathief" and "racketea™ by the

prosscuting atorney. The court Sated:

Onthisissuethe case comes down to the point thet the prasscutorsimproperly medethrests or ussd
abusve language toward awitness connected with defendant in his business and thereby influenced thegrand
jurorswith such abiastoward the defendant that he was nat efforded his condiitutiond right to beindicted by an

"unbiased” grand jury.

Without congdering thefull svegp of theterm "unbiased” weturn to an evauation of theevidenceonthis
question. Thegrand jurorsknew of MissWilliams business connection with defendant. They dso knew thet he
successfully invoked the 5th Amendment beforethem. They hed evidencewhich it isnot denied was Uffident to
upport anindicment. In these premisesthe threets could herdly have hed independent materid sgnificanceinthe
jurors mindswhen they considered whether they wanted to indict defendant. Their "hissng” doesnot nullify their

adtioninview of whet they hed properly beforethem . . . 172/

Thethrug of the casesisthat the courtswill review grand jury transcripts provided thet asuffident prdiminary
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showing of grand jury abuse has been mede, to detlermineif non-defendant witnesses have been abused, but will not find the

defendant's due processrightsvidlated if thereis sufficent evidenceto support theindicdment. Under Bank of NovaScatia
and Bruzgo, adefendant mugt show actud prgudiceto prevall on adue processtheory.

Prior to Bank of Nova Scatia, some courts hed suggested thet an indictment could be diamissad even wherethe

defendant hed failed to show actud prgudice, for example, in United Statesv. Sarubo, 604 F.2d 807, 817 (3d Cir. 1979),
the prasscutor impugned the testimony of witnesseswho faled to link the defendantsto organized arime and threstened other
uncooperdivewitnesses. The court Sated that "where adefendant can show actud prgudice resuliting from the misconduct

of the prasscutor before the grand jury, suppression would be proper.” 173/ The court dso went onto sy that:

172/ 373 F.2d & 386; s/ed 0 Beck v. Washington, 369 U.S. 541, 555 (1962); Beetrice Foods Co. v. United Sates
312 F.2d 29 (8th Cir.), cat. denied, 373 U.S. 904 (1963).

173/ 604 F.2d & 817.
...dismisA of theindiciment may be proper even where no actud prgudice has been shown, if thereisevidence

thet the chdllenged adtivity was something other then anisolated inddent unmotivated by Sniger ends or thet the

type of misconduct chalenged has become 'entrenched and flagrant' in the drcuit 174/
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Thus, under Sgrubo, anindiciment may be dismissad based onwithessabuse, evenif thereissufficent evidence
to suppart thereturn of theindiciment. Under thistheory, theindictiment is dismissed nat because of actud prgjudice suffered
by the defendant, but rether to uphold the integrity of the grand jury process

Whilethe Sarubo rationdeis probably inconagtent with Bank of Nova Scatia, abusve conduct toward grand

jury witnessesisimproper, unproductive and unnecessary whether or nat it providesthe besisfor subseguent dismissal of an

indictiment. Such conduct should dway's be avoided.

10. Advigdngwitnessaf incondgent evidence

Thereisno odligation to advise thewitness of evidence inconagent with histesimony. However, itissometimesa

goad practiceto tdl thewitness of such evidence. Thewitness may not have understood the question

174/ \d.
and may take advantage of the opportunity to daify hisansver. Additiondly, it isoften hdpful for theatormey to beableto

weigh the menitsof contradictory evidence a thisstage of theinvedigation.
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11.  Opportunity to correct or recant tesimony

A witnesshas no right to be advised that he may recant untruthful testimony and thereby avoid apejury charge
under 18 U.SC. § 1621 or afdsededaraionindicciment under 18 U.SC. 81623.175/ A good practice, if the attorney
ugpectsthe witness may have pajured himsdf, isto ask the witnessif hewishesto retract or correct any testimony and, if

goproprigte, to advisethewitness of the contradictory evidence

12, Advisngwitnessof perjury detute

At thebeginning of the sesson, itisthe practice of the Antitrust Divigon to warn the witness about the danger of
prosecution for perjury and fase datements. It issometimes goproprigteto remind the witnessthat heisunder oath and of
the possible pandtiesfor untruthful tesimony. If theatormey isconvinoed thet the witnessislying, congderation should be

givento devdoping arecord for possbleindictment.
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1759 United Saesv. Gill, 490 F.2d 233 (7th Cir. 1973), cat. denied, 417 U.S. 968 (1974).
G Exalpaoy Evidence

1 Legd dandads

No provison of the Conditution, Satute, or court ruleimposesalegd obligation on the prosecutor to present
exculpatary evidence (ubdantia evidencewhich directly negates guilt) to the grand jury. Themgority of courtsthat have
addressad the question have found no obligation to present exculpatory evidence 176/ However, some courts have
uggested thet in some drcumdances aprosscutor hasalimited duty to present exculpatory evidenceto the grand jury,
besed on contitutiond, legd or ethica prindples

In United Siatesv. Page, 808 F-2d 723, 727-28 (10th Cir.), cert. denied, 482 U.S. 918 (1987), the court found

thet aprosecutor hed aduty to disdose evidencethat dearly negatesthe guilt of thetarget of the grand jury invedtigation. 177/

The Second Circuit, in United Statesv. Ciambrone, 601 F.2d 616, 622-23 (2d Cir. 1979), recognized thet thereisno

obligation to present such evidence, but advised that prosscutors should make

176/ See Uniited Statesv. Wilson, 798 F-2d 500 (1t Cir. 1986); United Satesv. Adamo, 742 F.2d 927, 936-38 (6th
Cir. 1984), cart. denied, 469 U.S. 1193 (1985); United Statesv. Boykin, 679 F.2d 1240, 1246 (8th Cir. 1982): United
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Saesv. Al Mudaris, 695 F.2d 1182, 1185-86 (9th Cir.), cart. denied, 461 U.S. 932 (1983); ssed <0 United Satesv.
Hyder, 732 F.2d 841, 844-45 (11th Cir. 1984).

177/ Seeds0 United Statesv. Homenhoft, 714 F.2d 708, 712 (7th Cir. 1983), cert. denied, 465 U.S. 1068 (1934).
exculpatory evidence known to thegrand jury, ating ABA Prgect on Sandardsfor Crimind Justice- The Prosscution

Function, 8 3.6, pp. 90-91.178/ Morerecently, the court in United Statesv. Darfmen, 532 F. Supp. 1118, 1131-33
(N.D. 1. 1981), dismisssd an indictment, holding thet apraosscutor hasacongtitutiond duty to present evidencethet dearly
negaesquilt. Atleast onepand of the Seventh Circuit has expressad its concurrence with the prindiple enundiated in

Dofman 179

2. Depatment of Jugice pdlicy

Department of Judtice palicy regarding the presentation of exculpatory evidenceiscontained in U.SAM.

9-11.233which dates

[W]hen aprosecutor conducting agrand jury investigaion is persondly awvare of substantiad evidencewhich

directly negatesthe quilt of asubject of theinvestigation, the prosecutor must presant or atherwise disdose such

evidenceto the grand jury before sasking an indictment againg Such aperson.
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178/ Seeds United Satesv. Raingi, 521 F. Supp. 16, 19 (W.D. Wis 1980) (possible duty to presant evidence thet
dealy negatesquilt); United Satesv. Boffa, 89 F.R.D. 523, 530 (D. Dd. 1980) (ating Ciambrone, prosecutor may be
obligated to make known subdtantid evidence negating guilt).

179 SeeUnited Satesv. Homenhoft, 714 F.2d a 712; sseds0 United Statesv. Prevor, 583 F. Supp. 259, 261 (D.PR.
ﬁ‘?tsiéls).undesrwhetherkmne/idemeise(ajpaory,aprosewtorénjderrmthes'deof didosure

Divison attormeys should carefully consider whether the grand jury should be advised of inconsstent statements
mede by materid witnesses. If gopropriate, the grand jury should be provided with the substance of such datements The

atorney should aso evduate any Satements made by the defendant to determineif they are exculpatary.

3. Requestshy supjectsor targetsto tedtify

or present evidenceto the arand jury

Inantitrust cases whereit iscommon practiceto adviseindividuds of thar datus astargets of thegrand jury
investigation, adefendant or defense counsd may request an gpportunity to havethe target testify beforethe grand jury, have

athird party tedtify, or have agatement or other written information presented to the grand jury. Whilethe prosecutor hasno
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legd obligation to permit this180/, such opportunities may be granted in Some draumdiances S0 asto oviate any gopearance
of unfairmessthat arefusd would cregte. Target gopearances may dlow the prosecutor to preview apotentia defense case,

aswdl.

180/ United Satesv. Leverage Funding Sys, Inc., 637 F.2d 645 (9th Cir. 1980), cart. denied, 452 U.S. 961 (1981);
United Statesv. Gardner, 516 F.2d 334 (7th Cir.), cart. denied, 423 U.S. 861 (1975).

Asamatter of palicy, any subject or target who requests the opportunity to persondly tedify should be pemitted
to do 90, unlessit will causedday or atherwise burden the grand jury. 181/ The grand jury should dways beinformed of
such arequest 182/

Requests by atarget to submit awritten Satement to the grand jury should be opposad. 1t may bewiseto advise
the grand jury of such areguest and the prosscutor’s reesonsfor opposang it 183/

If asubject or target wantsto havethetestimony of athird party presented to the grand jury and the potentid
tesimony isarguebly rdevant to the grand jury'sinquiry, the prosecutor should atempt to obtain aproffer of thetestimony.

When passing on such requests it must be kept in mind that the grand jury was never intended to be and isnat properly

dther afirgd-dage adversary procesding, or the arbiter of guilt or innocence 184/
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H. Grand Jury Abuse

1. Naureof theproblem and itseffect

181/ USAM.911.152.
182/ See§F4. for amore detailed discussion of proceduresto be fallowed when atarget tedtifies
183 SeeU.SAM. 911262

184/ See eq., United Satesv. Cdandrag 414 U.S. 338, 343 (1974).
A grand jury possessss extraordinary investigative powersthet are dependent on and supervised by the

prosscuting attormey. Prasscutors should not abuse this serious respongibility or otherwise engage in prosecutorid
misoonduct beforethe grand jury. Attorneys should not vidlate the Federd Rules of Crimind Procedure, thelocd rulesnor
thecaselaw asit gopliesto grand jury practice. Attorneys should dso fallow al gopropriate Divison and Department
guiddines dthough, fallureto do S0 doesnat cregte any enforceablerightsfor adefendant or putative defendant. 185/

Further, to the extent possible, attorneys should attempt to avoid even the gopearance of impropriety beforethegrandjury.
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Giventhewiderange of parmissble conduct thet defendants dlege as an abuse, thelatter isoften impossble

Asagenerd matter, the Department of Judticetriesto maintain the highest dandardsfor itsattorneysand,
thereforg itsatorneysshould abide by dl of the gopropridterules. More spedificdly, misconduct before the grand jury can
adversdy dfect the conduct of the grand jury and any subssquent prosscution. Although thereisastrong presumiption of
regularity surrounding agrand jury procesding, 186/ suffidently outrageous misconduct may leed acourt to digmissan

indictment on due process

185/ United Statesv. Caceres 440 U.S. 741 (1979).

186/ Seelnrelrarillo, 542 F.2d 90, 91 (1 Cir. 1976); In re Grand Jury Procesdings, Johanson, 632 F.2d 1033, 1041
(8d Cir. 1980); United Satesv. Ruppd, 666 F.2d 261, 268 (5th Cir.), cart. denied, 458 U.S. 1107 (1982); United Sates
v. Woods, 544 F.2d 242, 250 (6th Cir. 1976), cat. denied, 430 U.S. 969 (1977).

groundsl87/ or assan exerde of itssupavisory powers 188/ Evenif the misconduct isinsufficent to judify dismissngan

indictment, it may be sufficent to dday atrid while abuse mationsareresolved or to judtify providing adefendant with
discovery of grand jury meteridsunder Fed. R. Crim. P. 6(€)(3)(C)(ii), to which the defendant would not atherwise be
entitled. Other sanctionsusad by the courtsto remedy grand jury abuseindude: quashing Subpoenas or issUing protective
orders 189 suppresang grand jury testimony, 190/ expunging prgudidd language fromindiciments; 191/ and recommending

disaplinary actionsagang the prosecutor, 192/ Inany event, engaging in abudve conduct inevitably lesdsto defending abuse
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mationsand putsaprosscutor's credibility inissue a the outset of acase

187/ SeeUnited Sitesv. Basurto, 497 F.2d 781 (%th Cir. 1974).

188 SeeUrited Statesv. Cruz, 478 F.2d 408 (5th Cir.), cart. denied, 414 U.S, 910 (1973).

189 InreGrand Jury Subpoena Duces Tecum (Modd Magazing), 829 F.2d 1291 (4th Cir. 1987), cat. denied, _ U.S. _
(1990).

190/ Uriited Siatesv. Jroobs, 531 F2d 87 (2d Cir.), vaceted, 429 U.S. 900 (1976).
19/ Urited Satesv. Briggs, 514 F2d 794 (5th Cir. 1975).

192/ United Satesv. Serubo, 604 F.2d 807 (3d Cir. 1979).
2. Juigdiction of the court

Judidd review of grand jury procesdingsisextramdy limited for severd reesons. Arg, thegrand jury is
treditiondly anindependent body that isunrestricted by thetechnical rules of evidence and procedure. Second, the generd
rule of secrecy of grand jury proceedings particulaly while aninvestigaion isongoing, makes courtsrductant to interferewith

grand jury prooceedings Third, courtsare unwilling to impede or abdruct the grand jury'svitd law enforcement fundtion by
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guestioning thegrand jury'sconduct. FHindlly, the doctrine of separation of powerslimitsthe court'saaility to supervisethe
conduct of prosecutorswho are members of the Executive branch. Nonethdess courts have on occason dismissed

indictments on ether due process grounds or asan exerde of thelr supervisory powers

a  Dueprocess

A few courts have dismissad indictments because of prosecutorid abuse before the grand jury on due process
grounds. Dismissal on due process groundsisrare because mog courtsview grand jury proceedingsas outsde of the scope

of thedue processdause, theindiciment being ameretechnicd ingrument to bring onthetrid. 193/ A veary few courtshave

193/ SeeBracy v. United Sates 435 U.S 1301, 1302 (1978) (Rehnquid, J.,, on gpplication for Say).
dismissad indiciments on due process grounds because of the knowing use of perjured tedimony. 194/ However, theweght

of autharity inthisareaisthat diamiss, if judified a dl, isonly judtified in flagrant ceses 195/ Asdisoussed marefully bdow,
the Supreme Court'sdedison in Bank of Nova Scatiav. United Sates, 487 U.S 250 (1988), hes, & aminimum,
esablished thet adue process daim requires ashowing thet the dleged abuse " subgtantidly influenced the grand jury's

decisontoindict.”" 196/
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b. Supavisory powes

On occagon, courts have dismissad an indiciment bassd on grand jury ebuse assan exardseof the
court'sinherent Supervisory powers. Courts have reasoned thet, asinherent supervisor of thegrand jury process they are
empowered to establish gandards of judice and fair play in grand jury proceedingsthat are nat spedificdly required by the

Conditution or

194/ SeeUnited Statesv. Basurto, 497 F.2d 781 (9th Cir. 1974).

195 SeeUnited Satesv. Richmean, 600 F.2d 286 (1 Cir. 1979) (prosecutorid negligencein not knowing of false
tetimony isinauffident for damissd); United Satesv. Cathey, 591 F.2d 268 (5th Cir. 1979) (use of perjured tesimony does
not automaticaly require dismissl); United Statesv. Kennedy, 564 F.2d 1329 (9th Cir. 1977) (indictment should be
dismissad only inflagrant case of knowing use of pajury rdaing to ameterid matter), cart. denied, 435 U.S. 944 (1978);
Coppedge V. United States, 311 F.2d 128 (D.C. Cir. 1962) (Burger, J) (perjury doesnat requiredismissl if uffident
competent evidenceis presented), cart. denied, 373 U.S. 946 (1963).

196/ 487 U.S & 256.
federd dautes. In exerddng these supervisory powers, courts must not encroech on the legitimate prerogativesand

independence of the grand jury and the prosecutor.197/
Courts have exerdsed thar supervisory power to dismissindiciments basad on grand jury abuseto remedy the

abuse, to prexarve theintegrity of thegrand jury and to deter Imilar conduct in thefuture 198/ Courts have dismissed
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indictments or reversed convictionswhere the prosecutor's conduct before the grand jury was flegrant and extremdy
prgudidd; 199 where the particular misconduct had become repetitive and entrenched; 200/ where the result of the
misconduct was unequd trestment of the accusad; 201/ or where therewas anesd to formulate procedurd rulesgoverning
proper prosecutoria conduct.202/

The caselaw noted aove has dway's been suspect because thereis no dear authority for the courts exercise of

thar supervisory powersand

197/ United Satesv. Chanen, 549 F.2d 1306, 1313 (9th Cir.), cart. denied, 434 U.S 825 (1977).

198/ See United Statesv. Sameango, 607 F2d 877, 834 (9th Cir. 1979).

199/ See United Statesv. Hogan, 712 F.2d 757 (2d Cir. 1983); United Statesv. Serubo, 604 F.2d 807 (3d Cir. 1979);
Brown v. United States, 245 F.2d 549 (8th Cir. 1957); United Satesv. Samango, 607 F.2d supra

200/ See Uriitedd Statesv. Broward, 594 F.2d 345, 351 (2d Cir.), cert. denied, 442 U.S. 941 (1979); Urited Sietesv.
Birdmen, 602 F2d 547, 559 (3d Cir. 1979), cart. denied, 444 U.S. 1032 (1980).

201/ SeeUrited Sietesv. Jaoobs, 531 F.2d 87 (2d Cir.), vacated, 429 U.S. 909 (1976).
202/ SeeUnited Statesv. Edtepa, 471 F.2d 1132 (2d Cir. 1972); In re Grand Jury Procesdings (Schofied 1), 486 F.2d

85 (3d Cir. 1973).
because grand juries areinherently independent bodies: This caselaw has become even more sugpect in light of thededson

in Bank of Nova Scatia in which the Supreme Court required ashowing of actud prgudiceto the defendant before an
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indictment could be dismissad on non-condtitutiond grounds 203/

3. SupremeCourt autharity limiting acourt's aaility

to digmissindiciments based on grand jury ebuse

The Supreme Court has been rdudtant to interfere with grand jury procesdings by permitting chdlengesto
indictments basad on prosecutorid misconduct. The Supreme Court has been unwilling to subject grand jury procesdings
with the dday and disuption thet would betheinevitebleresult of judiad review.

Typicd of thisatitude are the Supreme Courtsdeasonsin Coddlo v. United Sates 350 U.S. 359 (1956), and
United Saesv. Cdandrg 414 U.S. 338 (1974). In Coddlo, the Supreme Court refused to dlow achdlengeto the neture
or suffidency of the evidence presanted to thegrand jury. The Court hdd thet "[gn indictiment returned by alegdlly

condtituted and unbiassd grand jury . . . if vdid onitsfaceisenough to

203/ Segengdly Bede Reconsidaing Suparvisory Power in Criminal Cases: Condlitutiond and Statutory Limitson the
Authority of the Federd Courts Colum. L. Rev. 1433 (1984); d. United Satesv. Payner, 447 U.S. 727, 735 (1980)
("Supervisory powers does ot authorize afederd court to suppress otherwise admissble evidence on the ground thet it was
sazed unlawfully fromathird party not beforethe court™).

cdl for trid of the chargeonthe merits"204/ In Cdandrg, the Supreme Court dedined to goply the 4th Amendment
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exdusonary rueto grandjury procesdings  The Court reffirmed itsview asexpressad in Coddlo and Sated thet any rule
that would "'saddle the grand jury with minitrids and prdiminary showingswould assuredly impedeitsinvestigetion and
frudrate the publicsinterest in thefar and expeditiousadminidration of thearimind lavs™ 205/ Combined, Coddlo ad
Cdandra would seem to bar any chdlengeto anindiciment basad on the nature or suffidency of the evidence presented to
thegrandjury.

More recently, the Supreme Court hasfurther curtalled adefendant's or putative defendant's ability to chdlenge

prosecutorid misconduct beforethe grandjury. In United Satesv. Mechanik, 475 U.S. 66 (1986), the Supreme Court

held thet cartain vidlaions of the Federd Rules of Crimind Procedure were rendered harmless beyond aressonable doutbt

by the defendant's subbsequent conviction by apetit jury. Thehalding and logic of Mechenik should prevent most
pog-conviction attacks besad on prosecutorid misconduct beforethe grand jury.

Fallowing Mechenik, defense counsd argued thet if procedurd errors became moat efter conviction, thenthey
should be aforded ealier and greater accessto grand jury materid s o thet they could pursuerdief from grand jury aouses

by sssking damisA of theindiciment beforetrid.

204/ 350U.S a 363.

205/ 414U.S & 350.
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However, the Supreme Court in Midand Agphdt Corp. v. United Sates 489 U.S. 794 (1989), refusad to cregte an

additiond bedsfor immediate goped in aimind cases besad on Mechenik'slimitations on post-conviction reief.

Subgantid limitationswere placed on the court's daility to dismissindiciments based on itsuparvisory powers
over prosscutorsand the grand jury in Bank of Nova Soatiav. United States 487 U.S. 250 (1988). In Bank of Nova
Soatia, thedistrict court dismissed theindictment because of ahogt of vidationsof Rule 6(d) and (€), aswell asother typesof
prosecutorid misconduct. The Tenth Cirauit reversad and the Supreme Court afirmed holding that, for anon-congtitutiond
grandjury chdlenge, adismisl of anindiciment isgppropriate only if thevidlaion "substantidly influenced thegrand jury’'s
deddontoindict.” Inather words, the Supreme Court established areguirement of actud prgjudice before digmissal could
be congdered an gopropriate remedly.

Thecombined effect of the Supreme Court cases noted aboveisto severdy limit adefendant's daility to atack the

vdidity of anindiciment, vaid onitsfaoe, that isretumed by alegdly condtituted grand jury.

4.  Typicd dlegationsof misoonduct

Although the caselaw severdy limitsadefendant's ability to successfully attack anindiciment bessd ona

prosecutor's misconduct before the grand jury, such attacks are frequently mede based ether on true misconduct or
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dlegdionsof misconduct. Thefdlowingisaliding of typicd dlegationsof misconduct. Additiond information oneech

dlegaion can befound dsawherein thismanud. Other vauadle sources of informationinthisareaindude Grimind Antitrust

Litigation Manud, American Bar Assodation, 1983; Grand Jury Law and Practice, Bedeand Bryson, Ch. 10; and

Moores Fedard Prattice, Volume8, 116.04.

a Allegaionsrdating to nature of evidence

1) hearsy evidence

2)  usedf perjured tesimony

3) ladkof exculpatory evidence

4)  uxed indmissbleevidence

5) illegd useof recorded communications

6) useof privileged information

b.  Allegaionsrdating to conduct of prosecutor
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1)
2)
o)

4)

6)

8)

9

1)
2)

o)

abusng witnessss

presanting ummaries of evidence

impropearly indructing grand jury inthelaw
impropery inflaming or influenang thegrand jury
presanting aggned indictment to thegrand jury
dating persond opinion

useof grand jury agents

having an unauthorized person inthe grand jury room

improperly disdogng grand jury information

Allegationsinvalving abuse of the grand jury process

useof grand jury for advil invedigetion
Oday in presenting indiciment or SHective prosscution
obtaining evidence againg defendantsthat have dreedy

beenindicted
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5. Pevaidive Mesaures

Themod important practice to fallow to avoid dlegations of prasscutoria misconduct isfor the prasscuting
atorney to befully awvare of therulesin thejurisdiction inwhich heis practiang and conforming hisbehavior to thoserules.
Further, asdiscussad in § F.9,, supra, witnesses should be treted firmly but palitdly. They should never be abused, harassed
or impraperly influenced.

Limiting insructions should beliberdly used. When gppropriate, the grand jurors should be cautioned thet
datements made by the prosscutor and any opinionsexpressed by the prosecutor are not evidence and should not be
conddered in returning anindiciment. In thosejurisdictionsthet have goedd evidentiary reguirements, goedd indructionsto
thegrandjury should beusad. For example, in thosejurisdictionsthat fallow Estepa, the grand jurors should be informed
whenever they arerecaving hearsay evidence and should beingructed thet they havetheright to heer livewitnesses

Soadd care should be exerdsad asto any locd reguirements regarding exculpetory evidence. Where
gopropriate, it should be solidted from defense counsd and presented to the grand jury.

Fndly, if an atorney becomes aware of Sgnificant prosscutorid misconduct thet would not prgudiceanew
grand jury, he should condider the passibility of dismissing the pending indictment and seeking asuperceding indiciment. This

will avaid amoation to dismissand apossbleissue on goped. If anindicment isdismissad because of prosscutorid
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misconduct, thereisusudly no prohibition againgt seeking anew indictiment o long asthe new grand jury would not be

tainted by the prior misconauct. 206/

206/ United Satesv. Serubo, 604 F.2d 807, 818-19 (3d Cir. 1979).
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